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! - Florence . Crouzatier — durand , Fiches de Libertés publiques et Droits fondamentaux
, Paris , Edition Ellipses , 2009 , p7 .

10 pa ¢ Gl g se ¢ o sall Qi deae ¢ O 5le G gy daae - 2
3 - Rappelons ici les grandes ceuvres du législateur qui protégea la liberté de la presse
(loi du 29 juillet. 1881), s’arrima a consacrer la liberté syndicale (loi du 21 mars 1884
sur les syndicats), ou encore se pencher sur les contrats d’association (loi du ler juillet.
1901).
4 - larticle 34 de la Constitution de 1958 assignait des objectifs importants:« La loi fixe
les régles concernant les droits civiques et les garanties fondamentales accordées aux
citoyens pour ’exercice des libertés publiques ».
> - Voir : Laurence . Burgorgue — Larsen , Les concepts de liberté publique et de droit
fondamental , in L’influence du droit Européen sur les catégories du droit public , Paris
,Dalloz ,P 3.
6 - ( L’Etat de droit, auquel est opposé I’Etat de police, est un systéme institutionnel
dans lequel la puissance publique est soumise au droit. Le juriste autrichien Hans
Kelsen a redéfini cette notion d’origine allemande (Rechtsstaat) au début du XXe siecle,
comme un Etat dans lequel les normes juridiques sont hiérarchisées de telle sorte que sa
puissance s’en trouve limitée. Dans ce modéle, chaque régle tire sa validité de sa
conformité aux regles supérieures ).
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. 10 o= < 2005 «

- See CESCR, General Comment 17: The Right of Everyone to Benefit from the

Protection of the Moral and Material Interests Resulting from Any Scientific, Literary

or Artistic Production of Which He or She Is the Author (Article 15, Paragraph 1 (C), of

the Covenant), UN Doc E/C.12/GC/17 (12 January 2006), para 1. ( Human rights are

fundamental, inalienable and universal entitlements belonging to individuals and, under

certain circumstances, groups of individuals and communities. Human rights are
fundamental as they are inherent to the human person )
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1907 A, cojall Gl jel s ac) i dalal) VT sla Y 48las) -
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12 _ (Le droit international des droits de ’homme est I’ensemble des régles juridiques
internationales qui reconnaissent sans discrimination aux individus des droit et facultés
assurant la liberté et la dignité de la personne humaine et bénéficiant de garanties
institutionnelles ).Voir Sudre . Fréderic , Droit Européen et international des droits de
’homme , Paris , Presse Universitaire de France , 2003, pp 1516 .
c o5 A e Al 5 el jlaall 5 LIV (8 Al 5 - o gl Copralls ) S5 < 50 (208 - 13
_ _ na'»‘)JSSJ:\AJ‘)Jnich_\'JS'l);J\
1202 ¢2013 /2012 ¢ 44 Anala
14 _ Selon René Cassin le prix Nobel de la paix 1968 et le pere fondateur de la
déclaration universelle des droits de I’homme : (Le droit international des droits de
I’homme est une branche particuliére des sciences sociales qui a pour objet d’étudier les
rapport entre les hommes en fonction de la dignité humaine , en déterminant les droits et
les facultés dont I’ensemble est nécessaire a 1’épanouissement de la personnalité de
chaque étre humain ).
1 . Rozeg , Misa, International Criminal Law Manual, published by International Bar
Association, May 2010, p 87 .
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s Celpham . Andrew , Human rights , a very short introduction , Oxford ,Oxford

university press , 2007 , p 12.

7. Kartashim . Vladimir , “Droits économiques, sociaux et culturels” in les droits de
I’homme karel Vazak édition, Unesco, Paris , 1978, PP. 123-147 .
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31 _ Rappelons ici les grandes ceuvres du législateur qui protégea la liberté de la presse
(loi du 29 juillet. 1881), s’arrima a consacrer la liberté syndicale (loi du 21 mars 1884
sur les syndicats), ou encore se pencher sur les contrats d’association (loi du ler juillet.
1901).
32 _ Iarticle 34 de la Constitution de 1958 assignait des objectifs importants:« La loi fixe
les régles concernant les droits civiques et les garanties fondamentales accordées aux
citoyens pour I’exercice des libertés publiques ».
3 _ Voir : Laurence . Burgorgue — Larsen , Les concepts de liberté publique et de droit
fondamental , in L’influence du droit Européen sur les catégories du droit public , Paris
,Dalloz ,P 3.
3 _ ( L’Etat de droit, auquel est opposé 1’Etat de police, est un systéme institutionnel
dans lequel la puissance publique est soumise au droit. Le juriste autrichien Hans
Kelsen a redéfini cette notion d’origine allemande (Rechtsstaat) au début du XXe siecle,
comme un Etat dans lequel les normes juridiques sont hiérarchisées de telle sorte que sa
puissance s’en trouve limitée. Dans ce modéle, chaque régle tire sa validité de sa
conformité aux regles supérieures ).
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3 _ The Human Rights Committee , General Comment No. 24 (52) of 4 November 1994

36 _ Human Rights Committee, General Comment No. 26 (61) of 29 October 1997, para.
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3 _ G. J. H. van Hoof.1984 .The Legal Nature of Economic, Social and Cultural
Rights: A Rebuttal of Some Traditional Views in Philip Alston and Katarina Tomasevski
(eds.).The Right to Food .Utrecht: Stichting Studie-en Informatiecentrum
Mensenrechten.pp. 103- 104 .
3 . Balakrishnan Rajagopal.2003.International Law From Below.Cambridge:
Cambridge University Press.p. 192.

dge a5 Aalai) (3 saally leiall agall Gl 5 dpulauadl 5 dinall (3 58l laiall agal) dalys il - 40

LAl
#1_]a conférence internationale des droits de ’homme. 13 mai 1968.La proclamation de
Téhéran.
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2 - World Conference on Human Rights.1993.Vienna Declaration and Programme of
Action. UN Doc. A/CONF.157/23 .

43 - La cour constitutionnelle d’Afrique du Sud.04/10/2000. affaire Grootboom .( Les
droits sociaux font partie du catalogue des droits fondamentaux et que
I’interdépendance entre les droits oblige les pouvoirs publics a prendre en considération
les droits économiques et sociaux lorsque leur non-réalisation menace d’autre droits ,
comme la dignité humaine ou I’égalité , la cour consacre le droit a un logement décent
pour les populations les plus démunies et ’obligation pour la puissance publique d’agir
dans les situations les plus graves par la fourniture de moyens d’urgence : tentes ,
sanitaires décentes , accés a I’eau pour des personnes expulsées d’un bidonville ).
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4 _ Sudre . Fréderic.2003.Droit Européen et international des droits de
[’homme.Paris :Presse Universitaire de France.p 229 .
- European Court of Human Rights. 27 April 1979. Marckx v. Belgium.para 31 .*
46 _ European Court of Human Rights. 11 September 1979.Airey v Irelan. para 25.
47 - Inter-American Court of Human Rights ( JACHR ). 28 August 2002.Juridical
Condition and Human Rights of the Child. Advisory Opinion OC-17/02 .paras. 87 — 88.
8 _ Inter-American Court of Human Rights ( IACHR ). 31 January 2006.Judgment of
the case of the Pueblo Bello Massacre v. Colombia, merits, reparations and costs.para.
139.
4 - Inter-American Court of Human Rights ( IACHR ). 17 June 2005. Judgment of the
case of the Yakye Axa Indigenous Community v. Paraguay, merits, reparations and
costs.para. 162.
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>0 _ Inter-American Court of Human Rights (IACHR ), 19 September 2006.Judgment of
the case of Claude-Reyes et al. v. Chile, merits, reparations and costs.para 77.

31 _Report prepared by Mr A. Eide, E/CN.4/Sub.2/1983/25.1983.The Right to Adequate
Food as a Human Right.

32 - Report prepared by Mr A. Eide. E/CN.4/ Sub.2/1987/23.1987.The Right to Adequate
Food as a Human Right.

- The group of academic experts meeting in Maastricht. 22-26 January 1997.The
Maastricht Guidelines on Violations of Economic, Social and Cultural Rights.1997.
para. 6.

% _This is perhaps made most explicit in the HRC’s General Comment No. 31: ‘The
legal obligation under article 2, paragraph 1, is both negative and positive in nature’:
The Nature of the General Legal Obligation Imposed on States Parties to the Covenant,
UN Doc. CCPR/C/21/Rev.1/Add.13 (2004), at para. 6.
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> - HRC, General Comment No. 06: The Right to Life (Art. 6), UN Doc.
HRI\GEN\1\Rev.1 at 6 (1982), para. 5.
% _ ICCPR, art. 7: HRC, General Comment No. 20: Replaces General Comment 7
concerning Prohibition 2of Torture and Cruel Treatment or Punishment (Art. 7), UN
Doc. HRI\GEN\1\Rev.1 at 30 (1992).
37 - ICCPR, art. 14; HRC, General Comment No. 13: Equality Before the Courts and the
Right to a Fair and Public Hearing by an Independent Court Established by Law (Art.
14), UN Doc. HRI\GEN\1\Rev.1 at 14 (1984).
8 _ ICCPR, art. 17; HRC, General Comment No. 16: The Right to Respect of Privacy,
Family, Home and Correspondence, and Protection of Honour and Reputation (Art. 17),
UN Doc. HRI\GEN\1\Rev.1 at 21 (1994d).
3 _ICCPR, art. 25; HRC, General Comment No. 25: The Right to Participate in Public
Affairs, Voting Rights and the Right of Equal Access to Public Service (Art. 25) UN
Doc. CCPR/C/21/Rev.1/Add.7 (1996).
60 _ ICCPR art. 2(1); HRC, General Comment 18: Non-discrimination, UN Doc.
HRI\GEN\1\Rev.1 at 26 (1989b).
61 _ICCPR, art. 3; HRC, General Comment No. 28: Equality of Rights between Men and
Women (Art. 3), UN Doc. CCPR/C/21/Rev.1/Add.10 (2000).

A0l § e Laiay) g AsalaBY) (3 giall laiall agall (e 2 salall - 62

Al y Lelaia¥) g AolaBY) 5 giall leidl agal) (e 8 3alall - 63
64 - General Comment No. 7: The Right to Adequate Housing (Art 11.1): Forced
Evictions: 20/05/97, UN Doc. E/1998/22, annex IV (1997).
6 _ CESCR, General Comment No. 12: The Right to Adequate Food (Art. 11), UN Doc.
E/C.12/1999/5 (1995), at para. 15.
% _ CESCR, General Comment 13: The Right to Education (Article 13 of the
Covenant), UN Doc. E/C.12/ 1999/10 (1999), at para. 47. 27 CESCR, General
Comment No. 14:
67 - CESCR, General Comment No. 14: The Right to the Highest Attainable Standard of
Health, UN Doc.
E/C.12/2000/4 (2000), at paras. 48_9.
68 _ CESCR, General Comment 15, The Right to Water, 20/01/2003, E/C.12/2002/11, at
para. 21.
% _ CESCR, General Comment No. 18: The Right to Work, UN Doc. E/C.12/GC/18
(2006), at para. 23.
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0 _ Foster . Foster.2007.International Refugee Law and Socio-Economic Rights Refuge
from Deprivation.Cambridge :Cambridge University Press.pp 162 — 163 .
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2 . Limburg Principles on the Implementation of the International Covenant on

Economic, Social and Cultural Rights.1987 .
73 _ La cour constitutionnelle d’Afrique du Sud , affaire Grootboom , 04 / 10 /2000 .
4 _La proclamation de Téhéran du 13 mai 1968 adoptée a I'unanimité par la conférence
internationale des droits de I’homme affirme solennellement : « L es droits de "homme
et les libertés fondamentales étant indivisibles , la jouissance complete des droits civils
et politiques est impossible sans celle des droits économiques , sociaux et culturels . Les
progrés durables dans la voie de I’application des droits de I’lhomme supposent une
politique nationale et internationale rationnelle et efficace de développement
économique et sociale »
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6~ Shue . Henry , Basic Rights, Subsistence, Affluence, and US Foreign Policy
,Princeton , Princeton University Press, 1980, p. 52.
"7 - The Right to Adequate Food as a Human Right , Report prepared by Mr A. Eide,
E/CN.4/Sub.2/1983/25, 1983.
- The Right to Adequate Food as a Human Right, Report prepared by Mr A. Eide,
E/CN.4/ Sub.2/1987/23, 1987.
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- The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights
(1997) (adopted by a group of academic experts meeting in Maastricht 22-26 January
1997, para. 6 .

- Committee on Economic, Social and Cultural Rights, General Comment No. 13,
The Right to Education , Art. 13 of the Covenant , E/C.12/1999/10
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81 - La cour constitutionnelle d’Afrique du Sud , affaire Grootboom , 04 / 10/ 2000 . (
Les droits sociaux font partie du catalogue des droits fondamentaux et que
I’interdépendance entre les droits oblige les pouvoirs publics a prendre en considération
les droits économiques et sociaux lorsque leur non-réalisation menace d’autre droits ,
comme la dignité humaine ou I’égalité , la cour consacre le droit a un logement décent
pour les populations les plus démunies et 1’obligation pour la puissance publique d’agir
dans les situations les plus graves par la fourniture de moyens d’urgence : tentes ,

sanitaires décentes , accés a I’eau pour des personnes expulsées d’un bidonville ).
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- Sudre . Fréderic , op.cit , p 229 .*
- European Court of Human Rights , Marckx v. Belgium, 27 April 1979 , para 31 .%
% _ European Court of Human Rights , Airey v. Ireland , 11 September 1979, para 25.
European Court of Human Rights Lépez-Ostra v. Spain, 9 December 1994 |, para 51.
8 _ Inter-American Court of Human Rights ( IACtHR ), Juridical Condition and
Human Rights of the Child. Advisory Opinion OC-17/02 of 28 August 2002, paras. 87
- 8.
8 _ Inter-American Court of Human Rights ( IACtHR ), case of the Pueblo Bello
Massacre v. Colombia, merits, reparations and costs, judgment of 31 January 2006 ,
para. 139.
87 - Inter-American Court of Human Rights ( IACtHR ), case of the Yakye Axa
Indigenous Community v. Paraguay, merits, reparations and costs, judgment of 17 June
2005, para. 162. Inter-American Court of Human Rights ( IACtHR ), case of the
Sawhoyamaxa Indigenous Community v. Paraguay, merits, reparations and costs,
judgment of 29 March 2006, para. 153.
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243 _ A More Secure World: Our Shared Responsibility, Report of the High-level Panel

on Threats, Challenges and Change transmitted to the UN Secretary-General A/59/565,

1 December 2004, Annex) .

244 _ In Larger Freedom: Towards Development , Security and Human Rights for All. ,

Report of the Secretary-General (A/59/2005, 21 March 2005).
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246 _ UN General Assembly, Resolution 60/251. Human Rights Council (A/RES
/60/2511 ,5 March 2006).
47 _ De Shutter . Olivier , op.cit , p 864 .
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248 _ Explanation of Vote by Ambassador John R. Bolton, US Permanent Representative
to the United Nations, on the Human Rights Council Draft Resolution, in the General
Assembly, March 15, 2006.
249 _ UN Human Rights Council: Institution Building” (Institution-building of the United
Nations Human Rights Council, A/HRC/Res/5/1, 18 June 2007.
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Resolution 5/1 (27 September 2007) , General Guidelines for the Preparation of
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- Human Rights Council, Decision 6/102. Follow-up to Human Rights Council
Resolution 5/1 (27 September 2007) General Guidelines for the Preparation of
Information under the Universal Periodic Review.

234 _ General Assembly resolution 53/208 of 14 January 1999.
3 _(E/CN4/Res/2 (XXIII), 6 March 1967).
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256 _ The thematic mandates were established on the following themes : enforced or
involuntary disappearances (established in 1980), extra-judicial, summary or arbitrary
executions (1982), torture (1985), freedom of religion or belief (1986), sale of children,
child prostitution and child pornography (1990), arbitrary detention (1991), freedom of
opinion and expression (1993), racism, racial discrimination (1993), independence of
judges and lawyers (1994), violence against women (1994), toxic wastes (1995), right to
education (1998), extreme poverty (1998), migrants (1999), right to food (2000),
adequate housing (2000), human rights defenders (2000), effects of foreign debt and
other related international financial obligations of States on the full enjoyment of human
rights (2000), indigenous people (2001), people of African descent (2002), physical and
mental health (2002), internally displaced persons (2004), trafficking in persons (2004),
mercenaries (2005), minority issues (2005), international solidarity (2005), countering
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terrorism (2005), transnational corporations (2005),contemporary forms of slavery
(2007), right to water (2008), and cultural rights (2009) .

27 - Country-specific mandates were established on Myanmar (1992), Cambodia
(1993), Palestinian Occupied Territories (1993), Somalia (1993), Haiti (1995), Liberia
(2003), Burundi (2004), Democratic People’s Republic of Korea (2004), Sudan (2005).

- Manual of Operations of the Human Rights Council Special Procedures (August
2008), paras. 4 — 5.
#% _ Commission on Human Rights , Resolution 2004/76 , Human Rights and Special
Procedures (21 April 2004) .
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- Human Rights Council, Resolution 5/2, Code of Conduct for Special Procedures
Mandate-holders of the Human Rights Council (18 June 2007, Art. 8): In their
information-gathering activities the mandate-holders shall: (a) Be guided by the
principles of discretion, transparency, impartiality, and even-handedness; (b) Preserve
the confidentiality of sources of testimonies if their divulgation could cause harm to
individuals involved;

(c) Rely on objective and dependable facts based on evidentiary standards that are
appropriate to the non-judicial character of the reports and conclusions they are called
upon to draw up; (d) Give representatives of the concerned State the opportunity of
commenting on mandate holders’ assessment and of responding to the allegations made
against this State, and annex the State’s written summary responses to their reports).

261 _ Office of the High Commissioner for Human Rights, Special Procedures Facts and
Figures 2008 (2009) .
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- Office of the High Commissioner for Human Rights, Special Procedures Facts and
Figures 2008 (2009).
%3 _ Terms of Reference for Fact-finding Missions by Special Rapporteurs /
Representatives of the Commission on Human Rights (Appendix V, E/CN.4/1998/45).
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264 _ Manual of Operations of the Human Rights Council Special Procedures (August

2008), paras. 84 — 6.
265 - UN Special Report 2005. In Larger Freedom Addendum , p 45. Secretary General
Kofi Annan even stated that, (states have sought membership of the human rights
commission not to strengthen human rights but to protect themselves against criticism
or to criticize others).
266 _ Countries are elected depending on geographical distribution, the so-called UN
regional groups. These groups are the following (numbers of members in the Council in
parentheses): Group of African States (13); Group of Asian States (13); Group of
Eastern European States (6); Group of Latin American and Caribbean States (8); Group
of Western European and other States (7).
7 _ Simon. Hug, Richard. Lukas, Preferences or blocs, voting in the United Nations
Human Rights Council, Springer Science Business Media, New York, 2013, p 4.
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68 _ Laura K. Landolt, Externalizing Human Rights: From Commission to Council, the
Universal Periodic Review and Egypt, Human Rights Review, Volume 14, 2013, pp
107-129.
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269 _ There are five groups in the human right council: Group of African States (13);

Group of Asian States (13); Group of Eastern European States (6); Group of Latin
American and Caribbean States (8); Group of Western European and other States (7).
70 _ Simon. Hug, Richard. Lukas, ibid., p 21.

87



EP‘A.‘LLD/.J a.-ol.a.l'lt."_!b“‘):;]'lust"_i'l)ml.;.o

el A DSy syl Gais llias aseial  aaldl 55801 o seidll

aaill e 1 jaaie (3 iad iy i) Uil ela Gl ¢ o) Y Lelaay Al il g usall
Gsiad 4l Cua e Gl G siad LaliY) Aalaill) By Y] sl aaY!
Goinlly aiall Layy WS B il (3ial) Jilie (3 Geleall Lin 3 genially el
@bl G5l e dlsh 4B e Gl g sing ¢ Slal b daailly da0 8l

LlaBY) Gaiall Gilay Dauladly L) Ggiall e dmise Ao sans

ARl 5 dpelaiall

Gl Gyl (3 8al By 8Y) Ll —

Gsiall sl Gyl sl (5 W) Bl o jing A ) Bl Yl -

A Ly iy A A Al 5 daelaia )y dnbaBy) ; Dbl y 4l

Aaalia g

Gsially ialll b pasd) (e alad @ e Suall (gl ae b Gal) -

2 salall ((lall 3 Lgale (o saalall b jall

3 salall ¢ 53l a5 A & gluciall Alaall Loy () 538 Al 3l sbasal) 3 3l -

4 5ol ¢ dpa) dedls 5 sl Bl o it o 8 Gal) -

e clly d Lay Uy Blie ddia gy dlalidl (addll dal S ol yis) 8 Gall -

3 Al sl Alaladl) Ay gaally cydadll g 3,0 5 jladly 3,0 G il

.5 salal) ¢ Al

Sada¥) ol JEed apadl e 5 paddll e gal) g ol i Gall -

6 salall ¢ (i)

dgib g 3 el alel GUELY) & Gl aduzd & hy of 3 oY) Ga -

oal il b aall s ¢ Lo adaly U Glusy) B8 clein SO Jlasl) e daidg

¢ elaall 3 sally diaise din ol daSae Aol gy aily) i () ) (sl 36)

Balaes dgy 33 Ao U8 (o A ghns ¢ Ayl 8 58 b (B oSl o (3 o)1

Tkl ey S 53 slE e Baday W G el

8 Bl ¢ ins jlae Ay ya s Y1 00 Bliie ) 5 an sl Ay s -

&l ol 4l oo pasdll ey o 8 Gally Claglaal) 3l 8 3al) -

.9 salall ¢ (o gilall )

10 Bkl ¢ Slmandl (5 S5 4 ) A Gl -

11 saldl ¢ Ll ae A ya gl L3 5al) -

&Y i) 3 jalie & Galls ¢ A sall 2 san Gana ALBY) 5 AS jall 4y a3 3l -

¢ dlghaadl (a jeill Al 8 o palll L3 32l ¢ ad) gl g ealy Sl L3 Loy Al

" " 12 83kl ¢ elaall skl ke

Gk 0o 518 8a L Al a aSal (5388 5)3) (8 Ay AS LA b Gl -

Lalall clarall e g sbutial) Jgeanll 8 3ally ¢ 3y syl aa jlay (e
88



EJ;‘AJLN/.J a.-ol.a.l'lt."_!b“‘):;l'lusf_i'l)ml.;.o

Aalad) L) e Jgemall 4l Jusud Aal) 5 2 jal) 4 Glany 5300 21 L ji gy i
13 83kl ¢ calaadll

14 53l ¢ ALl s sl -

15 80kl ¢ o gl (g2 Jae ola glucia jal 3l 8 3all g Jead) & 5a)) -
16 bl ¢ Aiall 5 diadl Aaaall (e 42 ol (S (6 gne Juaily wiall & gl -
(JJ&J\@QM@&”Ml&éﬁﬂiﬁ@‘&ﬁ)ﬁ\iﬂ)@‘&jﬁhﬂ\&éﬂi
17 sl

Glel jab adaill 8 dalal) cilalia¥) g 509 ptall 353 ul) A& Gal) -
C18 saldl) ¢ Aala dlaa

;400 3 a8 8N el iy o pmill (38 LS -

C 19 83k ¢ 8l sbusall 3 o gad (3 -

il 3o s ¢ paall 5 (8 Gall Al 8 Ley gl A8 2 5a 51 B 3] -
dia¥) diaedl e oadll I el ) LealiS 8 sacludl Ll Joasd o) 8 43S
020 okl ¢ 4SS o AoliaBl o duuliw Liasel) 038 CuilS ¢ gu

21 8akall ¢ Apmpadall Lo ) ga 5 L3l 555 (3 4 ya iyl O (3 o ganlil) 43S (3 -

salal) ¢ 48lE) 5 e laia )y Lolai®y) dpaiilly Jhasd () 3 o geidl) 43S 3 -
. 22
223 skl ¢ Cad sall 5 Cpanida gl a5 aliall 8 o e A8S s -
24 30l ¢ Lgaatil 450 o La gac dpia po 4y (A o priil] DS G -
- Al (3 g8ally & 5aY) Slial) o ey dan el cila) 1) G
O W g2 g Al gall g dnaing g 45yl olad Clialy Jasty of 28 JS e cany -
27 salall ¢ Jgall adiaall 5 U 58 Lo o yinall daladl) Glelaall
Aal8) a5 Sl (90 i) Y JlieY) oDl o sl 3 ass OS e g -
.28 salall ¢ pealuaill 5 Jalgiall o yia) auka 5 g Ailaa s 3o 3 Lgile e
029 3alall ¢ 3y dduliial) il e Balaad) 258 IS e s -
129 5kl ¢ 2l Leal) iy 3 Ayl o)) Aelaal dand 3 8 JS e cams -
029 3aldll ¢ Hhaall Al gall pal (ay jad aze 38 JS e Cany -
29 33kl ¢ ik gl g selaia¥) cpeliail) 4y 855 Jada 358 JS e oy -
o) AL ApaliY) ALl 5 ik gl JERLY) ey A 38 IS o ans -
" .29 33kl ¢ 4d Jumg
¢ ) puall aday el adleli€ 5 adl 508 IS alead 2 8l elol 58 S e cany -
.29 saldl
129 Balall ¢ Aoy 4 ,3Y) A3EN ) 3y et g dada 5 8 S e any -
¢ Lghsiadp 48 ) 5 glly (lasedll (8 431 508 Sy Aaalinall 08 JS e oy -
) .29 53l
89



EP‘A.‘LLD/.J a.-ol.a.l'lt."_!b“‘):;]'lust"_i'l)ml.;.o

Jakall old ) 5 (3 g8a & 8V (3all aie] Jalall ol (3 5] R 8Y) 3l - 2
< RY) Jsall 48EY) Jasd € 1999 b g 29 & A s Jaa5 1990 A
¢ Slinall 8 sl il gl 5 il all 5 (5 siadl ol yie W) ¢ Lgia il 3ill dlany
Dot alaie Y (3l AlSaY 5 4 ) siuall Lgile) HaY g4y ) 5 el il shadl) 33
Slagial | y0aly Blaal slSal Jlac Y LBV Cuua Hulaill e W ye 5 dyay il
Claal gl Bial) ae oiiall ¥ dgin ol A8 A jlae 5l 28 Gaye
Jakall LEJEAUA:LQ‘;EM@LEG‘.}A'I (s 9 6 ¢ @M\@M\Q&\ﬂ?b
DY) (A JiE

5okl ¢ alae ) Ay gie Hhaa gslal) 8 gl clld i L elaill g olad) 8 3al) -
6 Bl ¢ dpuia A anl A sl -

_733La]ic‘)3:|sﬂ'li__g_):.g§é:._“-

-8 Balall ¢ alidll el g Clamand) (S5 Ay )a & sl -

S99 salall ¢ cpall g las gl g Sl &y s 8 Gl -

10 2kl ¢ sl yall 5 ) 5 5 5 Lalal) shall dlea 3 3l -

11 skl ¢ aladll sl -

12 3alal) ¢ Alal) dAdads) g aleaiu¥l g da) ) 8 sl -

13 sl ¢ (3 gl JuibaD dalall dlaal) 3 sl -

14 50l ¢ daall Gleaaall Jd g daall L gall -

15 53kl ¢ hall Jaall 5 alaBY) ISy e dileal) b all -

16 3a3lal) ¢ udadll ey Jalall gan S5 55 Al &) gladl) (e Adlead) 8 3ad) -
17 53kl ¢ dals dlales E12aY) (aa yaall Alalas i all; oY) Allac 243 -

18 skl ¢ 4yl as gl dles & 3a)) -

19 5alall ¢ ddlaadl g A0 Y e 1) & 3l
.20 sl ¢ 13}3’1 t."_:l._;‘}“’u;x]l s
221 salalk BJL'al'I l;;éLiSliJ acliay) L"_ILNJLAA“ (e laall (s L_'Z):J'l -
b Lo (alas LalSal lls ) 8Ll o AW (3lisall e
) 022 skl ¢ dalisall cile ) 31 -
23 33l ¢ s July) -
.24 sl ¢ gl -
25 5okl ¢ V) e Jladiy) -
226 53l ¢l g g paiall Jiadll (o dglaadl -
27 salall ¢ aiadl JMaLY) -
28 salall ¢ laall alasind el -
029 skl ¢ agdllaial 5 agy & g piall ye iVl 5 JalaY) a -
.30 sakall ¢ Cilianal) il Jlakad -

90



EP‘A.‘LLD/.J a..o\.a.l'lt."_!b“‘):;]'lusf_i'l)m'l;_o

¢ il ¢ JlagallS gy @Y Jsall Ga daall gl Guyse o3 O] - 3
501 A pdiall 8 s ) 30 Al sl s S 43y s s sl ¢ Lo
o Aalusadl Gile) 31 (e da e gl L asaaall Sl S0Y) a2e bl ol e
Gsial Ay dapus S ) ool Caiall o cud ) (5 shnay el 450l
il s g5 Gkl adie) ¢ Guulal) ezl 1S Gaiaall oY ol
e Ay aY) aa gl Aadaie ST ¢ wia Chie g cudad ¢ Jas yi o JB e 330Y)
Siadl A Jilase Jee bahada § pa e ClSLEEY) 038 (i gl & jadll 55
50 5 sie e i)y JasY) Gsis Jom A aY) san ) Aadaid] e
the LSl mlall (Sle) " G JIS5 1999 dadl 16 — 12 O puose U3 G
s (ppaai ) (Mey) am ¢ " Grand Bay (Mauritius) Declaration
e sl YA e 48 53Y) 5aa ) Aalaie Jae (3 ) (s8s A8 535 Ales
Gl Lebalo )Y ellidy i By Al gludy) Gsis 48 55 Ales Allue 4gn
Ll e jaigall oST 271l il giad s caadal)l el aludl Ladsy
¢ 4l

o e Lelany Lo Lol yill 5 A gedill 5 Lpallally o (i) G5 o) V) -
) Gsiall A3a3 Giiay (Al GSudSH apuail) 5lad gy A Lpaal) A o
Gsial)l o il dailal) 5 Al dgadl Baall o V) dadl) ¢ el
) dslll e JoY) dsihall e ) e g s A8l 5 e laia¥) g 4ol
O3 O (Saa e Al 5 dpaal) (5 gaally aiadll Of o) @llls Al 4y )i o
p otiud i) G sia Jeadi O o 48801 5 dpelaia) 5 dpliaBY) (5 sially aiaill
ey et el Wl - 2720 0al) ) iMially Caall doladl duadl Al
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3 _ It is interesting to observe that the Commission has opined that the forcible
assumption of power is in breach of Articles 13(1) and 20(1) of the African Charter and
that the best form of government is one elected by and accountable to the people and
has thus called upon military governments to hand over power to democratically elected
representatives. Resolution on the Military, Eighth Annual Activity Report (Documents
of the African Commission, p. 399). Moreover, it has condemned the planning or
execution of coups d’état and any attempt to seize power by undemocratic means and
has called upon African Governments to ensure that elections are transparent and fair.
Eighth Annual Activity Report, Resolution on the Human Rights Situation in Africa
(Documents of the African Commission, p. 559). See also Communication 44/90,
Peoples’ Democratic Organization for Independence and Socialism v. The Gambia,
Tenth Activity Report 1996-1997, Annex X (Documents of the African Commission, p.
402); Communication 102/93, Constitutional Rights Projects and Civil Liberties
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Organization v. Nigeria, Twelfth Activity Report 1998 — 1999 , Annex V (Documents
of the African Commission, p. 712.

- oS zlal) e ) dalun (e 8 5l ylaif - 274
275 - Resolution on The Gambia, Eighth Annual Activity Report (Documents of the
African Commission, p. 405); Resolution on Nigeria, Eighth Annual Activity Report
(Documents of the African Commission, p. 404); Communication 129/94, Civil Liberties
Organisation v. Nigeria, Ninth Activity Report 1995-1996, Annex VIII (Documents of
the African Commission, p. 452); Communication 60/91, Constitutional Rights Project
(in respect of Wahab Akamu, G. Adega and others) v. Nigeria, Eighth Activity Report
1994-1995, Annex VI (Documents of the African Commission, p. 385); Communication
87/93, Constitutional Rights Project (in respect of Zamani Lakwot and others v.
Nigeria), Eighth Activity Report 1994-1995, Annex VI (Documents of the African
Commission, p. 391); Communications 137/94, 154/96 and 161/97, International Pen,
Constitutional Rights Project, Interights on behalf of Ken Saro-Wiwa Jr and Civil
Liberties Organisation v. Nigeria, Twelfth Activity Report 1998-1999, Annex V
(Documents of the African Commission, p. 729).
775_ Tt is estimated that 40 per cent of the population of sub-Saharan Africa lives in
poverty: UN Doc. E/C.12/1997/SR.27, para. 27. The Vienna Declaration and
Programme of Action establishes a link between poverty and the inhibition of human
rights: Part I, para. 14. See also para. 25 thereof. The rights especially affected include
the right to food, the right to health and the right to education. According to the ECA,
the literacy rate in Africa seems to be 61 per cent.
277 _The link between the two is well established in international law: Lopez Ostra v.
Spain EHRR 20 (1995) 277; Gabcikovo-Nagymaros Project Case, ILM 37 (1998) 162
at 206 per Judge Weeramantry; Vienna Declaration and Programme of Action, Part I,
para. 11(1); Stockholm Declaration on the Human Environment 1972, ILM 11 (1972)
1416;UN Commission on Human Rights, Adverse Effects of the Illicit Movement and
Dumping of Toxic and Dangerous Products and Wastes on the Enjoyment of Human
Rights, Progress Report of the Special Rapporteur, UN Docs E/CN.4/Sub.2/1991/8,
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¢ bl Gl s s 3 jriu A S Jady 31 pall 2 seia OF JsS 5355000 ying
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Qi) By 3 all Gl e W) JUay 5l Cilaa) Lgie il 5l Coaglud uiall
S deliay Lills g il Gk sbad) Galie paes (B Al Sl
i ¢ Al alally Gl 3 siad Lgiu jlae i 3 all aiad Jlag 5l Casacad
3 sbusall (S WS ¢ Canaddll el el g sladl g dal S 31 pall 3 J S 530l
Al G yS3 ol 3l Jsall Jes A (3 gaadly aiaill 8 81 pall 5 ol (g dallaall
Jiaad Je Jaall Gl ) Joall aeati LS ¢ Lgilag pii g e yulluay 8 3) slusdll
G elmill 3dad g Jally sl @l A8, dLelaay) Liay
Asie ) Je dailall g Al el jlaal) JS 5 279% jliall calalal) g 4u8LEH cilujladll
ol g 8l pall Lhaai ol e 5 )Y e Jled ) (Al cputiall e (6l 580
L YLtV 5 A il g aDle Y1 5 addedll Cilaad) il A e Sl

E/CN.4/Sub.2/1992/7, pp. 22-31, E/CN.4/Sub.2/1993/7, E/CN.4/Sub.2/1994/9 and
E/CN.4/Sub.2/1996/17, pp. 33-5.
278 _ It should be observed that the International Criminal Tribunal for Rwanda has
found as proven accusations of genocide and crimes against humanity: Prosecutor v.
Akayesu, ILM 37 (1998) 1399; Prosecutor v. Kambanda, 1LM 37 (1998) 1411; and,
most recently, Prosecutor v. Rutaganda, ILM 39 (2000) 557; Prosecutor v. Musema,
International Enforcement Law Reporter 16 (2000) 652. Rwanda itself is trying
suspects before a special genocide court, but in an effort to expedite justice the
introduction of a traditional form of trial known as gacaca is contemplated.
Communications 27/89, 46/91, 49/91 and 99/93, OrganisationMondiale Contre la
Torture and Association Internationale des Juristes D ‘emocrates, Commission
Internationale des Juristes CIlJ), Union Interafricaine des Droits de |’Homme v.
Rwanda, Tenth Activity Report 1996-1997, Annex X (Documents of the African
Commission, p. 551).
Ala) Bgiall e Wle 555 Gl e /5 il ge ol Sl o " 5 jlall il jadll "y aialy - 27
- Ol Aadl 5 anlaill 5 Al S g daial)  Bladl 8 (el sia Jie climall 5 oLl
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2823, KAl

e 1997 & Jial iy gadilly Lyl Gsial 4 8Y) Aialll
¢ S saill e Juadi ST anall Jiall els Cus ALS & jlie 4y 25 ¢ g
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A all ) 30 g8 a geaill (e Adi g Axiliad)) Adald) A3 ¢ duay il
A0 ) Sl pa ) iy Sliad) () 5 ) gial) Jie
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sl 5 Gl 5 siad & AY) Bliall (5 62 32l kil - 280
281 _ Guidelines for National Periodic Reports, Second Annual Activity Report of the
African Commission on Human and Peoples’ Rights 1988—-1989, ACHPR/RPT/2nd,
Annex XII (Documents of the African Commission, p. 49).
82 _ Guidelines for National Periodic Reports, Second Annual Activity Report of the
African Commission on Human and Peoples’ Rights 1988-1989, para 4 . ( In the
following periodic reports the governments would indicate the measures taken, the
progress made in achieving the observance of the rights and duties in the Charter, and
spell out the difficulties limiting success which they encountered in their efforts. A
report on the new measures such as new legislation, new administrative decisions or
judicial judgments passed to uphold these rights since the submission of the initial
report would also be added. This means that the subsequent reports will follow the
topics as discussed in the initial reports).

94



EP‘A.‘LLD/.J a..o\.a.l'lt."_!b“‘):;]'lusf_i'l)m'l;_o

¢ Bl 8535l (58all Jlacy dyieall A sall Loy cads I culel ) S5 -
B ¢ Ay Lelda¥ly LobaB¥) Gsiall ¢ daubdly el 35l
. Sle ganall
¢ U Gle gaadl K pe et Agiad) Al e sadiadl Gle) 2yl S5 -
L Ol 458 ¢ JlaY) ¢ elual)
gan D aan g Alilal) dlead dyinall A gal) (e sadinall Cile] jaY1 S5 -
b Aginall A gall (o yiad ) Goelada Y g AnlaBi¥) s bl cilseall S5 -
Bl 815 (3 inll Jle)
s Y i) (e 25 Bald) d 52y 5l Ll 3Ly ol 51l Ayimal) Al sl o 585 S -
2834 5l G el ddlaid)

plana o8 ol Cua Ualy & 8Y) Ul 8 ol a1 48 j3Y) Joall a5 el
& 1995 3 daalll Caee A Wac e 3 o)l Jua ) & 5L a5l Jsal
sl aaiiile g8 5 aaly 58 85 jalial 5 lEl JS aea 4301 Sldic) Jsall 3500
On Gl LeiSayy i) A oy Aiadll o685 284y &5 sl 30kl e
Al po A ¢ A Sall e Glaaiall saclioe callay a8 dedial) Sl gladll
Aiaal) Colall A gall (Flan ) gansy Asalll @) g0 (gaa) ol dale duds & o jall
Sase gam Al Jlas a iy ¢ Cum Alelis &y jlae i) Al o adiad il
Jiae Lgle cunl gl jlusdinl 7 jlay Aalll climel a5 ooy axiall 8l ge
Cils yiia o585 Legal 53 Al Gl smaall agifiy Al sal) 5 geme Laalll a5 ¢ 5l
DY) Gsin il Slelsa) (3 el ) Al oLl i ) Ciags dysid
Ol i el 35 Cilay i Mie 4iill Bae Lusall 20385 5 Sise LMD i Lgale Cany
208 Aalie Cile) ja) Jumdi e OSaT LY AUS la jie dlade) g sl
2853511 il e

il Jgall G g8l 2 — 1

QL) 3 siad 4 sall CLEEY) (e L) (3 58] LpalBY) Clalay) alias Y
Lz Janiall il 3iWL el gl e dlalgall Cal yla) Jsal) 448 )1 g Sla) Cus
Lo ol il daasy A laiall Calall A1 gal) e allal) (e il LYY Jall (S

83 _ Amendment of the General Guidelines for the Preparation of Periodic Reports by
States Parties, DOC/OS/27 (XXIII).
284 _ Evans . Malcolm , Murray . Rachel , The African charter on human and people’s
rights , Cambridge , Cambridge University Press , 2002 , p 41 .Algeria (combining
1989-95), Angola (combining 1992-8), Burkina Faso (combining 1988-99), Burundi
(combining 1991-9), Chad (combining 1988-99), Ghana (combining 1995-9), Guinea
(combining 1988-98), Libya (combining 1993-7), Mali (combining 1988-98),
Mozambique (combining 1991-5), Namibia (combining 1994-8), Rwanda (combining
1990-2000), Sudan (combining 1988-96), Swaziland (combining 1997-9) .
- Evans . Malcolm , Murray . Rachel , op.cit , pp 52 — 54 %
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2 _ General Assembly Resolution 37/10, GAOR, 27 Sess, Supp. 51, 261 (1982). The
1982 Manila Declaration on the Peaceful Settlement of International Disputes. Charter
of the Organization of African Unity, adopted 25 May 1963, Arts. 3(4) and 19
respectively. In addition, the notion of comitas gentium in international law depicts
“neighbourliness, mutual respect”: In general, the “rules of politeness, convenience and
good will [are] observed by States in their mutual intercourse without being legally

bound by them”.
L)y Gl (3 58ad A SY) (3l (g 51 o) il - 293
csnilly syl 3 sial & Y Bl (e 52 salall sl - 294
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308 _ Communication 31/89, Maria Baes v. Zaire, Eighth Activity Report 1994-1995,
Annex VI (Documents of the African Commission, p. 383).

sl s Gl 3 sial R Y ) e 6358 56 sl il - 309

Oy G5l A g5V ABEY) e 35 Bald) il - 310

Ol (3 giad A g ) 5Y) ABEY) e o 1 588 46 sala) ki) - 31!

sl s Gl 3 sial A Y Ul e 55588 56 sl il - 312

313 - Communication 221/98, Alfred B. Cudjoe v. Ghana, Twelfth Activity Report

1998-1999, Annex V (Documents of the African Commission, p. 753).

314 _ Cour International de Justice (CLJ) , Anglo Iranian Company , 22 / 07 / 1952 . Cour

International de Justice (C1J) , Ambatielos , 21 /03 / 1959 .
100



Sonall /0 Adladl Gl jall 8 & pualas

lpabaia) G jlas dua i Gl LY Jsall mie ang A (oS8 3 Juall
S16400a ] AR Gadal) (3l calS 13) JaLdl 1aa G glad S S15JuaY)
3173 0ad

Caaldl ag ¥ ABEY) Olalll e daad e Cumje 38 o S0l Y O sy - 4
G185a00n 208 5 i jla 13) V) Lgd Jacadll Als jo A 8 5l (o S 8 Jaaadlly Al
Ne Bis In  0fise dadll @ld o Aol pae saeld Lol 1 (S
t'L“Y}'léLé_.lA..f!'ljé Bz J g g :L.._ujaj]'l anlal) &itu_.}liﬂ'lgéoga..j Lﬂg.ﬂlldem
djﬂuggﬂﬁjtﬁyﬁmuﬁ}@&mumwuiuic_@zfdﬁmgsm
Py ) siall palain¥) aie Wil 390 k) ga Sl 401 Lgiliai ) s )
A sal) gy aas e 48 8 el S palaial) e Ll Jd aalay L
Guindy 50l Lalgial aa 5y Lgie Ay prall Azl & hailly (L) (5 58al
gﬂtﬁonfw,uﬁjﬁtjmto;u\&mu‘wtu@@s@Jwtﬁts;m
Gyl G siad A sall CLEEY) 345 e AN 8 3eal (380 Lo 558 2
Uad 5 A aclal) adg) taala Liadad Ady )31 Aialll A jlae X5 ¢ Lelae Jii
ol Lead aliad o) gun dparli) 5f 4] g0 48080 iad e Caa je 5500 JS A giia dall)
3208 Jiadll sriay o

315 _ Communications 25/89, 47/90, 56/91 and 100/93, Free Legal Assistance Group,
Lawyers’ Committee for Human Rights, Union Interafricaine des Droits de |’'Homme,
Les T'emoins de Jehovah v. Zaire, Ninth Activity Report 1995-1996, Annex VIII
(Documents of the African Commission, p. 444). For another expression of the rationale,
see Communication 71/92, Rencontre Africaine pour la Defense de Droits de |’Homme
v. Zambia, Tenth Activity Report 1996-1997, Annex X, para. 9 (Documents of the
African Commission, p. 563).
316 _ Communication 53/90 and 53/91, Alberto T. Capitao v. Tanzania, Seventh Activity
Report 1993-1994, Annex IX; Eighth Activity Report 1994-1995, Annex VI
(Documents of the African Commission, pp. 346 and 384) .
317 . Communications 25/89, 47/90, 56/91 and 100/93 ( joined), Free Legal Assistance
Group, Lawyers’ Committee for Human Rights, Union Inter- africaine des Droits de
[’Homme, Les T'emoins de Jehovah v. Zaire, Ninth Activity Report 1995-1996, Annex
VII (Documents of the African Commission, p. 444). (The Commission has never held
the requirement of local remedies to apply literally in cases where it is impractical or
undesirable for the complainant to seize the domestic courts in the case of each
violation. This is the situation here, given the vast and varied scope of the violations
alleged and the general situation prevailing in Zaire).

sl s Gl 3 sial & Y (3l e 73588 56 sl il - 318
319 _ Evans . Malcolm , Murray . Rachel , op.cit, p 92.
320 _Communication 69/92, Amnesty International v. Tunisia, Seventh Activity Report
1993— 1994, Annex IX (Documents of the African Commission, p. 347).
Communication 15/88, Mpaka - Nsusu Andre Alphonse v. Zaire, Seventh Activity
Report 1993-1994, Annex IX (Documents of the African Commission, p. 340).
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322 _Information Sheet No. 3, p. 8. ( the communication should invoke the provisions of
the African Charter alleged to have been violated and/or principles enshrined in the
OAU Charter. A communication which does not indicate a prima facie violation of the
Banjul Charter or some of the basic principles of the OAU Charter such as ‘freedom,
equality, justice and dignity’, will not be examined).
323 _ Communication 35/89, Seyoum Ayele v. Togo, Seventh Activity Report 1993-1994,
Annex IX (Documents of the African Commission, p. 343). Communication
57/91,TankoBariga  v.Nigeria, = SeventhActivityReport = 1993-1994,Annex IX
(Documents of the African Commission, p. 346); Communication 142/94, Muthuthirin
Njoka v. Kenya, Eighth Activity Report 1994-1995, Annex VI (Documents of the
African Commission, p. 398).
324 _ Communication 1/88, Frederick Korvah v. Liberia, Seventh Activity Report 1993—
1994, Annex IX (Documents of the African Commission, p. 337.(
323 _ Communications 104/93 and 109-126/94, Centre for Independence of Judges and
Lawyers v. Algeria and others, Eighth Activity Report 1994-1995, Annex VI
(Documents of the Africa Commission, pp. 349 and 396.
326 . Communication 75/92, Katangese Peoples’ Congress v. Zaire, Eighth Activity
Report 1994 — 1995 Annex VI (Documents of the African Commission, p. 388).
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328 . Two communications were directed at Morocco, who at that stage was not a

member of the OAU (Communication 20/88, Austrian Committee Against Torture v.
Morocco, Seventh Activity Report 1993—-1994, Annex IX (Documents of the African
Commission, p. 341); Communication 41/90, Andre Houver v. Morocco, Seventh
Activity Report 1993—-1994, Annex IX (Documents of the African Commission, p. 344)).
329 . Non-African States complained against are Bahrain (Communication 7/88,
Committee for the Defence of Political Prisoners v. Bahrain, Seventh Activity Report
1993-1994, Annex IX (Documents of the African Commission, p. 339)); Indonesia
(Communication 38/90, Wesley Parish v. Indonesia, Seventh Activity Report 1993—
1994, Annex IX (Documents of the African Commission, p. 344)); the USA
(Communication 2/88, lTheanyichukwu A. Ihebereme v. USA, Seventh Activity Report
1993-1994, Annex IX (Documents of 72 the African Commission, p. 337);
Communication 5/88, Prince J. N. Makoge v. USA, Seventh Activity Report 1993—
1994, Annex IX (Documents of the African Commission, p. 338)); and Yugoslavia
(Communication 3/88, Centre for the Independence of Judges and Lawyers v.
Yugoslavia, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission, p. 337)). One communication was directed at two such States
simultaneously, Haiti and the USA (Communication 37/90, Georges Eugene v. USA,
Haiti, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission,p. 344)).
sl y Gl 3 sial A Y el e 358 56 sal) il - 330
31 _ Communication 65/92, Ligue Camerounaise des Droits de |'Homme v. Cameroon,
Tenth Activity Report 1996-1997, Annex X (Documents of the African Commission, p.
562).
. cotgmtlly (a3 il s Y1 il i ] 20t g g 113 3L . 32
. gmtlly iy (3 il iy Y1 il ] 2013 (pe 106 3L s 333
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336 _“During the session, a delegation consisting of a Chairperson and Vice Chair of the
Commission was received in audience by the Head of State of the Gambia. The
delegation expressed the Commission’s concern about the military take-over in the
Gambia and the headquarters of the Commission”: Final Communiqué of the 16th
Ordinary Session, above n. 66 at para. 50. Inter Sessional Activities of Professor U. O.
Umozurike, October 1995-March 1996, 19th session “the human rights situation in
Nigeria engaged my attention in a series of meetings with officials of the Nigerian
Presidency, the Foreign Office and the Office of the Attorney General and Minister of
Justice. The basic aim was to facilitate the Commission’s proposed visit to Nigeria”,
para. 2.
337 _ For example, to what was then Zaire, Communications 25/89, 47/90, 56/91 and
100/93 (joined), Free Legal Assistance Group, Lawyers’ Committee for Human Rights,
Union Interafricaine des Droits de [’'Homme,Les Témoins de Jehovah v.
Zaire NinthActivityReport1995— 1996, Annex VIII, para. 5 (Documents of the African
Commission, p. 444), the objective of which was ‘discovering the extent and cause of
human rights violations and endeavoring to help the government to ensure full respect
for the African Charter’ (ibid., para. 6).

38 _ Communication 39/90, Annette Pagnoulle (on behalf of Abdoulaye Mazou) v.
Cameroon, Eighth Activity Report 1994-1995, Annex VI; Tenth Activity Report 1996
1997, Annex X (Documents of the African Commission, pp. 384 and 555). Similarly,
Communication 102/93, Constitutional Rights Project v. Nigeria, Twelfth Activity
Report 1998-1999, Annex V, para. 46 (Documents of the African Commission, p. 712)
39 _ Communications 147/95 and 149/96, Sir Dawda K. Jawara v. The Gambia,
Thirteenth Activity Report 1999-2000, Annex V.
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340 _ For example, in Communication 212/98, Amnesty International v. Zambia, Twelfth
Activity Report 1998-1999, Annex V (Documents of the African Commission, p. 745),
a relative of one of the victims, Mr William Steven Banda, was heard.
31 _communication No. 64/92, 68/92 and 78/92(joined), Krischna Achuthan, Amnesty
International, Amnesty International v. Malawi.(The Commission learnt with
consternation of the death of Mr Orton Chirwa whilst in detention together with his wife
for their political beliefs. The Commission recalls that this regrettable incident occurred
whilst it had been seized with this case and one of its members was carrying out on-the-
spot investigations. The Commission expresses to the family of the deceased its most
profound sympathy and reiterates its grave concern about the fate of the spouse who is
still in detention) .
Ot (3 giad Ay i) AaSae £LIL (slaiall 1997 Wi unsY ALl J5S 5355l (ge 28 alall kil - 342
gl iyl B sind i 5Y) liaall (e 58 alal) il - 343
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38 _ Communication 31/89, Maria Baes v. Zaire, Eighth Activity Report 1994—1995,
Annex VI (Documents of the African Commission, p. 383).
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33 _ Communication 221/98, Alfred B. Cudjoe v. Ghana, Twelfth Activity Report

1998-1999, Annex V (Documents of the African Commission, p. 753).

34 _ Cour International de Justice (CLJ) , Anglo Iranian Company , 22 / 07 / 1952 . Cour

International de Justice (C1J) , Ambatielos , 21 /03 / 1959 .
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355 _ Communications 25/89, 47/90, 56/91 and 100/93, Free Legal Assistance Group,
Lawyers’ Committee for Human Rights, Union Interafricaine des Droits de I’Homme,
Les T'emoins de Jehovah v. Zaire, Ninth Activity Report 1995-1996, Annex VIII
(Documents of the African Commission, p. 444). For another expression of the rationale,
see Communication 71/92, Rencontre Africaine pour la Defense de Droits de |’Homme
v. Zambia, Tenth Activity Report 1996-1997, Annex X, para. 9 (Documents of the
African Commission, p. 563).
356 _ Communication 53/90 and 53/91, Alberto T. Capitao v. Tanzania, Seventh Activity
Report 1993-1994, Annex IX; Eighth Activity Report 1994-1995, Annex VI
(Documents of the African Commission, pp. 346 and 384) .
357 Communications 25/89, 47/90, 56/91 and 100/93 ( joined), Free Legal Assistance
Group, Lawyers’ Committee for Human Rights, Union Inter- africaine des Droits de
[’Homme, Les T'emoins de Jehovah v. Zaire, Ninth Activity Report 1995-1996, Annex
VII (Documents of the African Commission, p. 444). (The Commission has never held
the requirement of local remedies to apply literally in cases where it is impractical or
undesirable for the complainant to seize the domestic courts in the case of each
violation. This is the situation here, given the vast and varied scope of the violations
alleged and the general situation prevailing in Zaire).
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3% _ Evans . Malcolm , Murray . Rachel , op.cit, p 92.
360 _Communication 69/92, Amnesty International v. Tunisia, Seventh Activity Report
1993— 1994, Annex IX (Documents of the African Commission, p. 347).
Communication 15/88, Mpaka - Nsusu Andre Alphonse v. Zaire, Seventh Activity
Report 1993-1994, Annex IX (Documents of the African Commission, p. 340).
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362 _Information Sheet No. 3, p. 8. ( the communication should invoke the provisions of
the African Charter alleged to have been violated and/or principles enshrined in the
OAU Charter. A communication which does not indicate a prima facie violation of the
Banjul Charter or some of the basic principles of the OAU Charter such as ‘freedom,
equality, justice and dignity’, will not be examined).
363 - Communication 35/89, Seyoum Ayele v. Togo, Seventh Activity Report 19931994,
Annex IX (Documents of the African Commission, p. 343). Communication
57/91,TankoBariga  v.Nigeria, = SeventhActivityReport = 1993-1994,Annex IX
(Documents of the African Commission, p. 346); Communication 142/94, Muthuthirin
Njoka v. Kenya, Eighth Activity Report 1994-1995, Annex VI (Documents of the
African Commission, p. 398).
364 - Communication 1/88, Frederick Korvah v. Liberia, Seventh Activity Report 1993~
1994, Annex IX (Documents of the African Commission, p. 337.(
395 _ Communications 104/93 and 109-126/94, Centre for Independence of Judges and
Lawyers v. Algeria and others, Eighth Activity Report 1994-1995, Annex VI
(Documents of the Africa Commission, pp. 349 and 396.
366 . Communication 75/92, Katangese Peoples’ Congress v. Zaire, Eighth Activity
Report 1994 — 1995 Annex VI (Documents of the African Commission, p. 388).
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3% - Two communications were directed at Morocco, who at that stage was not a

member of the OAU (Communication 20/88, Austrian Committee Against Torture v.
Morocco, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission, p. 341); Communication 41/90, Andre Houver v. Morocco, Seventh
Activity Report 1993—-1994, Annex IX (Documents of the African Commission, p. 344)).
39 _ Non-African States complained against are Bahrain (Communication 7/88,
Committee for the Defence of Political Prisoners v. Bahrain, Seventh Activity Report
1993-1994, Annex IX (Documents of the African Commission, p. 339)); Indonesia
(Communication 38/90, Wesley Parish v. Indonesia, Seventh Activity Report 1993—
1994, Annex IX (Documents of the African Commission, p. 344)); the USA
(Communication 2/88, lTheanyichukwu A. IThebereme v. USA, Seventh Activity Report
1993-1994, Annex IX (Documents of 72 the African Commission, p. 337);
Communication 5/88, Prince J. N. Makoge v. USA, Seventh Activity Report 1993—
1994, Annex IX (Documents of the African Commission, p. 338)); and Yugoslavia
(Communication 3/88, Centre for the Independence of Judges and Lawyers v.
Yugoslavia, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission, p. 337)). One communication was directed at two such States
simultaneously, Haiti and the USA (Communication 37/90, Georges Eugene v. USA,
Haiti, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission,p. 344)).
sl s Gl 3 sial A Y lal) e 358 56 sl il - 370
371 - Communication 65/92, Ligue Camerounaise des Droits de I’Homme v. Cameroon,
Tenth Activity Report 1996-1997, Annex X (Documents of the African Commission, p.
562).
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- DUEZ (P), Les actes de gouvernement, Paris, Sirey, 1935, p.48 .
ROLLAND (L), Précit de droit administratif, Paris, ed, 1951,
p.69. BOSC (A), Les actes de gouvernement et la théorie des
pouvoirs de guerre, R.D.P, Paris, 1926,

- BARTHELMY (J), Traité élémentaire de droit administratif,
Paris, ed, 1933, p.132. WALINE (M), Traité élémentaire de droit
administratif, Paris, ed, 1951.
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