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%0 - Larticle IX de l'accord-cadre aux termes duquel les parties reconnaissent leurs
obligations de cooperer aux enquétes et aux poursuites pour crimes de guerres et autres
violations du droit humanitaire international. Aussi, I’article X de I’annexe lequel elles
s’engagent a coopérer intégralement avec toutes les entités qui seraient normalement
habilitées par le conseil de securit des Nations Unies, notamment, le tribunal
international pour I’ex-Yougoslavie.
°1 - Procurer C. Blaskic, chambre d’appel, para 26.
92 _ La Cour International de Justice (CIJ) dans 1’affaire sur les essaies nucléaires,
Australie C France 1974.
% . Convention de La Haye de 1899 sur le réglement pacifique des conflits
internationaux article 43 et 44 ; Convention de La Haye de 1907 sur le réglement
pacifique des conflits internationaux art 68 et 69 . Statut de la Cour Permanente
Internationale de Justice (CPJI) art 49 et réglement de la C.P.J.I art 45. Statut La Cour
International de Justice (CLJ) art 49. Reglement de la C.1.J art 62 ; Réglement de la Cour
Européenne des Droits de L’homme (CEDH) art 32, 42 et 65. Reglement de la Cour
inter - américaine des Droits de L’homme (CIADH) art 24 et 44. Statut de la Cour de
justice de la Communautés Européenne art 21. Réglement du centre international pour
le reglement des différents relatifs aux investissements (CIRDI) art 34
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% _ Procureur C. Blaskic, op.cit. , para 15.
%3 _ Larosa, A, op.cit , p 307.
% - Cogan. Jacob Katz , The problem of obtaining evidence for international criminal
court , Human rights Quartly , John, Hopkins university press , vol 24 , 2000 , pp 404 .
°7 _ International Court of Justice (ICJ), Nottebohm case , Liechenschtag v. Guatimala ,
1955.
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15 _ Larosa, A, op.cit., p 323.
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17 - Procureur C Simic, TPIY, IT 95 — 9, décision relative a la requéte de la I’accusation
en application de l'article 73 du réglement concernant la déposition d’un témoin,
27/7/1999.
18 _ Larosa, A, op.cit , p 340.
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Execution of the “Request for Further Informationfrom the Republic of Uganda on the
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connaitre des crimes commis, desorte que les personnes mises en accusation par la CPI
feraient I’objet de procédures internes.
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196 _ Procureur C Kordic, TPIY, IT 95-14, confirmation de l’acte d’accusation par le
juge Mc Donald, 20/10/1995.

197 _ Larosa. A ,op.cit , p 92.
L AL Lidee s dalad) A 5al) Ailial) daSaall il ae) 85 Cile) jal) ac) 8 e 51 3alall ylasl - 198
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A LD g dalald) A pall ilial) AaSaall CULEY) ac) g5 Cilel jaY) ac) 58 (ya 6] Bolall ki) - 199
200 _ Larosa. A, op.cit , p 94.
21 _ Examen de I’acte d’accusation dans le cadre de I’ article 61 des régles de
procédure et de preuve du TPIY : Procureur C Martic ,TPIY , IT 95-11 , Regle 61 ,
15/03/1996 . Procureur C Nikolic, TPIY, IT 94-02, Regle 61, 20/10/1995. Procureur C
Karadzic et Mladic, TPIY, IT 95-05, IT 95-18 , Regle 61 ,11/07/1996.
202 _ Procureur C Karadzic et Mladic, TPIY, IT 95-05, IT 95-18, décision portant rejet
partiel de la requéte présenter par maitre Igor Pantelc, 27/06/1996.
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203 _ Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06-1019, Trial Chamber I,
Decision Regarding the Timingand Manner of Disclosure and the Date of Trial, 9

November 2007, para 21.
A 5l Al LaSall sll) AUaill (e 1558 6] salall ) - 204
el JS5hs 3l 13a (e ag agifiall 3 L 131 ade 855 () ) saa 0S5 40 Adidiall ) guas sa saclill - 205
aéyadde Gadll 5 ol 58 a8 4 agidiall IS 13) Ll agall AS duals 435 o e Uil (Sax 4clis ) alfia
LA giaal) el Y S J
A sall Aglial) AaSaall alud) SUsill (e 55 588 6] salall kil - 206
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27 _ Prosecutor v. Thomas Lubanga Dyilo, , ICC-01/04-01/06-126, Pre-Trial Chamber
I, Decision on the Postponementof the Confirmation Hearing and the Adjustment of the
Timetable Set in theDecision on the Final System of Disclosure , 24 May 2006 , paras 4
—5 . Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06-454, Pre-TrialChamber 1,
Decision on the Postponement of the Confirmation Hearing , 20 September 2006.
208 _prosecutor v. Thomas Lubanga Dyilo, JCC-01/04-01/06-521, Pre-Trial Chamber I,
Decision on the Date of theConfirmation Hearing , 5 October 2006 .
209 _ Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06-235, Pre-Trial Chamber I,
Decision on the Prosecution Amended Application Pursuant to Rule 81(2), 2 August
2006.
210 _ Prosecutor v. Thomas Lubanga Dyilo, 1CC-01/04-01/06-1019,Trial Chamber I,
Decision Regarding the Timingand Manner of Disclosure and the Date of Trial,9
November 2007, paras 2 — 7 .
21 _ Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06 .
212 Prosecutor v. Thomas Lubanga Dyilo, 1CC-01/04-01/06-806, Office of
theProsecutor, Prosecutor’s Applicationfor Leave to Appeal Pre-Trial Chamber 1’529
January 2007 «Décision Sur laConfirmation des Charges », 5 February 2007.
Prosecutor v.Thomas Lubanga Dyilo, 1CC-01/04-01/06-836, Defence, 22 February
2007.
213 _ Prosecutor v. Thomas Lubanga Dyilo, ICC-01-04-01-06-842, Presidency, Decision
Constituting TrialChamber I and Referring to It the Case of The Prosecutor v Thomas
Lubanga Dyilo, 6 March 2007.
214 _ Prosecutor v. Germain Katanga, 1CC-01/04-01/07, Pre-Trial Chamber I, Warrant
of Arrest for Germain Katanga, 2 July 2007.
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2007 / 10 / 18 & 4 sl dgilial) daSaall aidl) Jiie ) jie ) Katanga 4 4didial) Jasai o s 215
2007 / 10/ 22 b doneaill 4a jall olal 4y ailiall Jiag
216 _ Prosecutor v. Germain Katanga, 1CC-01/04-01/07-T-5, First Appearance, 22
October 2007.
217 _ Prosecutor v. Thomas Lubanga Dyilo, , 1CC-01/04-328 Situation in the Democratic
Republic of Congo, Decision on the Designation of a Single Judge, Pre-Trial Chamber I,
11 May2007, (designating Judge Steiner as Single Judge for the DRC situation and any
related case).
218 Prosecutor v. Germain Katanga, 1CC-01/04-01/07-5 , Pre-Trial Chamber I,
Decision Rejecting theProsecution Urgent Request and Establishing a Calendar for the
Disclosureof the Supporting Materials for the Prosecution Application for a Warrant
ofArrest Against Germain Katanga,6 July 2007.
219 _ Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui, Decision Establishing
a Calendar in the Case against Germain Katanga and Mathieu. Prosecutor v. Germain
Katanga & Mathieu Ngudjolo Chui, 01/04-01/07-459, Pre-Trial Chamber
IDecisionEstablishing a Calendar According to the Date of the Confirmation Hearing,
27 June 2008, 29 April 2008.
220 _ Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui,, ICC-01/04-01/07-428
, Pre-TrialChamber I, Corrigendum to the Decision onEvidentiary Scope of the
ConfirmationHearing, Preventive Relocation and Disclosure Under Article 67(2) of
theStatute and Rule 77 of the Rules, 25 April 2008,paras 58 — 63 .
2L _ Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui ICC-01/04-01/07-
428, Pre-TrialChamber I, Corrigendum to the Decision on Evidentiary Scope of the
Confirmation Hearing, Preventive Relocation and Disclosure Under Article 67(2) of
theStatute and Rule 77 of the Rules, 25 April 2008.
22 _ Prosecutor v. Germain Katanga, 1CC-01/04-01/07-90, Pre-Trial Chamber I, First
Decision on theProsecution Request for Authorisation to Redact WitnessStatements, 7
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December 2007. Prosecutor v. Germain Katanga, 1CC-01/04-01/07-160, Pre-Trial
Chamber I, Decision on the Prosecution Request forAuthorisation to Redact Statements
of Witnesses 4 and 9, 23 January 2008, paralO.
223 _ Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui,ICC-01/04-01/07-428,
Pre-TrialChamber I, Corrigendum to the Decision on Evidentiary Scope of the
ConfirmationHearing, Preventive Relocation and Disclosure Under Article 67(2) of
theStatute and Rule 77 of the Rules, 25 April 2008, paras 90 — 112 — 130 . relevant
material is negligible ).
224 _ Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui, ICC-01/04-01/07-257,
Pre-Trial Chamber I, Decisionof the Joinder of the Cases Against Germain Katanga and
Mathieu Ngudjolo Chui, 10 March 2008.

. gl 5l Al AaSaall ualus¥) sl (e 2 55 76 83kl kil - 22
226 _ Prosecutor v. Germain Katanga & Mathieu NgudjoloChui, ICC-01/04-01/07-611
(Defense, Observations on Behalf of Mr. Germain Katanga on the
Prosecutor’sDisclosure Obligations, Together with a Related Application for a Stay of
Proceedings,19 June 2008 .
221 _ Prosecutor v. Germain Katanga, 1CC-01/04-01/07-77, Office of theProsecutor,
Prosecution’s Report onthe Status of the Procedures Initiated Under Articles 54(3)(e),
73 and 93 inRelation to Those Items Identified as of a Potentially Exculpatory
NatureUnder Article 67(2) of the Statute, 14 November 2007. Prosecutor v. Germain
Katanga &Mathieu Ngudjolo Chui, ICC-01/04-01/07-502 .
228 _ Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui, ICC-01/04-01/07-717,
ICC-01/04-01/07-611, Pre-Trial Chamber I, Decisionon the Confirmation of Charges, 1
October 2008.
229 _ Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui, ICC-01/04-01/07-717,
ICC-01/04-01/07-611, Pre-Trial Chamber I, Decisionon the Confirmation of
Charges, 1October 2008.
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230 _ Harmon. M, op.cit, p 163. (Plea — Bargain refers to the practice of resolving

criminal charges against criminal defendant through negociation and by agreement
between the prosecutor and a suspect or an accused. There two kinds of Plea — Bargain :
- Charge - Bargain: arguments result in an accused pleading guilty to specific offence
in an indictment or involves pleading to a lesser or related offence.
- Sentence - Bargain: The prosecutor and the accused agree to specific terms relating to
punishment usuallu a fixed term of years imprisonment).
el By Slel oY) 2l @ e 61 3ald) ¢ & jaa )il Ay Susall Aol il Al (e 24 B3l lasl 231
Aliall AaSadll alud) Al e 65 o) e Al Wit s dualall A 5ol Aglall ASadll iy

Al sl
232 _ Dragan Erdemovic, Prosecutor v. Erdemovi¢, TPIY, IT-96-22-T, Sentencing
Judgment, Nov. 29, 1996. Stevan Todorovic, Prosecutor v. Todorovi¢, TPIY, IT-95-9/1,
Sentencing Judgment, July31, 2001. Dragan Obrenovi¢ and the Office of the
Prosecutor, Annex A, Plea Agre ement May 20,2003. Dragan Nikoli¢, Prosecutor v.
Dragan Nikoli¢,TPIY , IT-94-2-S, Sentencing Judgment, Dec. 18, 2003. Darko Mrda,
Prosecutor v. Mrda, TPIY, IT-02-59-S, Sentencing Judgment, Mar. 31, 2004 . Miodrag
Joki¢,Prosecutor v. Joki¢,TPIY , IT-01-42/1-S, Sentencing Judgment, Mar. 18, 2004 .
233 _ Amoury Combs . N, op cit , p 85 .
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234 _ The ICTYand ICTR have not held themselves bound by the sentencing practices of

the former Yugoslaviaor Rwanda. See Prosecutor v. Delali¢ , ICTY, IT-96-21-A,

Judgment, 20 Feb.2001, para 813 . Prosecutor v. Serushago, ICTR-98-39-A, Reasons

for Judgment, 6 Apr. 2000 , para 30

235 _ Prosecutor v. Kambanda, ICTR, ICTR-97-23-1, Prosecutor’s Pre-Sentencing Brief

. Aug. 31, 1998 , paras 22 - 23.

236 _Erdemovi¢ provided information about a massacre that occurred at the Branjevo

Military Farm where approximately 1200 Bosnian Muslims were summarily executed,

and about a massacre that occurred at the Pilica Dom on the same day where 500

Bosnian Muslims were executed ).

7 _Prosecutor v. Erdemovi¢, ICTY. IT-96-22-A, Judgement, 7 October 1997.

238 _ Prosecutor v. Milan Simi¢, ICTY, IT-95-9/2-S, Sentencing Judgment, , Oct.17,

2002 .

239 _ The four trials that the ICTY did conduct led to the conviction of seven defendants.

See : Prosecutor v. Simi¢ et al, ICTY , IT-95-9-T, Judgment , Oct. 17, 2003 .

Prosecutor v. Staki¢, ICTY, IT-97-24-T, Judgment , July 31, 2003 . Prosecutor v.

Naletili¢ & Martinovi¢, ICTY, IT-98-34-T, Judgment , Mar. 31,2003 . Prosecutor v.
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Gali¢, ICTY, IT-98-29-T,Judgment Dec. 5, 2003. Prosecutor v. Meaki¢ et al., ICTY ,
IT-02-65-PT, Joint Motion for the Consideration of a Plea Agreement Between Predrag
Banovi¢ and the Office of the Prosecutor, June 18, 2003. Prosecutor v.Momir Nikoli¢,
ICTY, IT-02-60-PT, Joint Motion for Consideration of Plea Agreement Between Momir
Nikoli¢ and the Office of the Prosecutor,May 7, 2003. Prosecutor v.Dragan Obrenovic,
ICTY, IT-02-60-PT, Joint Motion for Consideration of Plea Agreement Between
Dragan Obrenovi¢ and the Office of the Prosecutor, May 20,2003. Prosecutor v. Dragan
Nikoli¢, ICTY, IT-94-2-S, Sentencing Judgment, para 35 (Dec. 18, 2003) Darko Mrda,
Prosecutor v. Mrda, ICTY , IT-02-59-S, Sentencing Judgment, para 4 , Mar. 31, 2004.
Prosecutor v. Joki¢, ICTY, IT-01-42/1-S, Sentencing Judgment, paras 7 - 11 , Mar. 18,
2004. Prosecutor v. Deronji¢, ICTY , IT-02-61-PT, Plea Agreement , Sept. 29, 2003.
Prosecutor v. Cesié, ICTY, 95-10/1-PT, Plea Agreement , Oct. 8, 2003.
240 _ Prosecutor v. Erdemovic, ICTY, IT-96-22-T, Sentencing Judgment, Nov. 29, 1996 .
41 - Prosecutor v. Erdemovi¢, ICTY,.IT-96-22-T, Sentencing Judgment , Mar 5 1998,
para 16
242 _ Prosecutor v. Jelisi¢, ICTY, IT-95-10-T, Judgment , Dec. 14 1999, para 119 .

- Prosecutor v. Todorovi¢ , ICTY , IT-95-9/1, Sentencing Judgment, July 31, 2001 ,
paras 35 —42 - 45
244 _ Prosecutor v. Sikirica et al., ICTR, IT-95-8-T, Sentencing Judgment, Nov. 13,
2001.
245 _ Prosecutor v Simié, ICTY , 1T-95-9/2-8S, Sentencing Judgment, , Oct.17, 2002 .
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- Prosecutor v. Plavsi¢ ,ICTY, IT-00-39 and 40/1, Sentencing Judgment, Feb. 27,
2003 .
247 _ Prosecutor v. Plavsi¢, ICTY, IT-00-39 & 40/1-S, , Prosecution’s Brief on the
Sentencing, Nov. 25, 2002, para 25 .
248 _ Prosecutor v. Banovi¢, ICTY , IT-02-65-PT, Plea Agreement , June 2,2003.
Prosecutor v. Banovi¢, ICTY , IT-02-65/1-S, Sentencing Hearing , Sept. 3, 2003.
249 _ Prosecutor v.Vasiljevi¢, ICTY, IT-98-32-T, Judgment, Nov. 29, 2002 .
0. Prosecutor v. Deronji¢ , ICTY , IT-02-61-S, Dissenting Opinion of Judge
Schomburg, Mar. 30, 2004 , para 13.
21 _ Prosecutor v. Obrenovi¢, ICTY, IT-02-60/2-S, Sentencing Judgment, Dec. 10,2003.
32 _ Prosecutor v. Babi¢, ICTY, IT-03-72-S, Sentencing Judgment, June 29, 2004, para
42 .
3 _ Amoury Combs. N, opcit, p 98.
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234 _ Prosecutor V. Ceéié, ICTY , IT-95-10/1-S, Sentencing Judgment, Mar. 11, 2004 .

255 _ Prosecutor v. Nikoli¢, ICTY, IT-02-60/1-S, Sentencing Judgment, Dec. 2, 2004.

26 _Prosecutor v. Kambanda, ICTR-97-23-1, Plea Agreement between Jean Kambanda

and the Office of. The prosecution , Apr 29 , 1998 . Prosecutor v. Kambanda ,ICTR ,

ICTR-97-23-S,Judgment and Sentence, Sept. 4, 1998 .

»7 _ Prosecutor v. Serushago, ICTR, ICTR-98-37, Plea Agreement between Omar

Serushago and the Office of the Prosecutor Dec. 4, 1998. Prosecutor v. Serushago,

ICTR, ICTR-98-39-S, Sentence, Feb. 5, 1999.

2% _ Prosecutor v. Ruggiu, ICTR, ICTR-97-32-1, Judgment and Sentence, June 1, 2000.

% _Amoury Combs .N, op.cit , p110 .

0 _Prosecutor v. Rutaganira, ICTR-95-1C-T, Judgment and Sentence, Mar. 14, 2005.
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261 _ The majority of ICTR defendants who proceeded to trial received life sentences:
Prosecutor v. Akayesu ,ICTR , ICTR-96-T, Sentence Oct. 2, 1998 . Prosecutor v.
Kayishema & Ruzindana, ICTR, ICTR-95-1-T, Judgment, Sentence, May 21, 1999 .
Prosecutor v. Musema, ICTR, ICTR-96-13-A, Judgment and Sentence, Jan. 27, 2000.
Prosecutor v. Niyitegeka, ICTR, ICTR 96-14-T, Judgment and Sentence, May 16, 2003.
Prosecutor v. Rutaganda, ICTR, 96-3, Judgment and Sentence, Dec. 6, 1999. Prosecutor
v. Nahimana et al.,, ICTR, ICTR-99-52-T, Judgment and Sentence, Dec. 3, 2003.
(Sentencing Nahimana and Ngeze to life sentences) .Prosecutor v. Kajelijeli, ICTR,
ICTR-98-44A-T, Judgment and Sentence, Dec. 1, 2003.Prosecutor v. Ndindabahizi,
ICTR , ICTR-2001-71-I, Judgment and Sentence, (July 15,2004); Prosecutor v.
Kamuhanda, ICTR , ICTR-95-54A-T, Judgment, Jan. 22, 2004 . An eleventh defendant,
Jean-Bosco Barayagwiza, would have received a life sentence, but the Trial Chamber
reduced his sentence to thirty-five years’ imprisonment to remedy the prosecution’s
violation of his procedural rights .Prosecutor v. Ndindabahizi, ICTR , ICTR-2001-71-1,
Judgment and Sentence, July 15, 2004. Prosecutor v. Gacumbitsi, ICTR, ICTR-2001-
64-T, Judgment,June 17, 2004. Prosecutor v. Ntagerura et al, ICTR, ICTR-99-46-T,
Judgment and Sentence, Feb. 25, 2004. Prosecutor v. Niyitegeka, ICTR, ICTR-96-14-T,
Judgment and Sentence , May 16, 2003 . Prosecutor v. Semanza, ICTR, ICTR-97-20-T,
Judgment, May 15, 2003. Prosecutor v. Elizaphan and Gérard Ntakirutimana, ICTR,
ICTR-96-10 & ICTR-96-17-T, Judgment and Sentence, Feb. 21,2003 . Prosecutor v.
Musema, ICTR, ICTR-96-13-A, Judgment and Sentence, Jan. 27, 2000.
262 - Amoury Combs .N, op.cit , p 128 .
%3 _ Prosecutor V Erdemovic’, ICTY , IT-96-22-T), Sentencing Judgment, 29
November 1996, para. 13.
264 _ Prosecutor v. Erdemovi¢, ICTY,.IT-96-22-T bis, Sentencing Judgment , Mar 5
1998, para 20.
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216 _ Prosecutor v. Dusko Tadic, ICTY, 1T-94-1-A, Appeal Chamber (Tadic
compétence), 15 July 1999, para 43.
277 . Sassoli. Marco. La premier décision de la chambre d’appel du tribunal pénal
international pour I’ex-Yougoslavie (TPIY), Tadic compétence, Revue général droit
international public. Tome 100, 1994, p 111.
218 _ Prosecutor v. Dusko Tadic, ICTY, IT-94-1-A , Appeal Chamber , 15 July 1999,
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paragraphe 2 de l'article 8 bisconstitue un acte d'agression. Il n’est pas nécessaire de
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prouver que 'auteur a évalué, en droit, la question de savoirsi le recours a la force
armée était incompatible avec la Charte des Nations Unies. L'expression « manifeste »
est une qualification objective.Il n'est pas nécessaire de prouver que l'auteur a évalué, en
droit, le caractére« manifeste » de la violation de la Charte des Nations Unies.Les
elements de cette crime sont :
- L'auteur a planifié, préparé, déclenché ou commis un acte d'agression.
- L'auteur était une personne75 effectivement en mesure de contréler ou de
dirigerl'action politique ou militaire de 1'Etat ayant commis I'acte d'agression.
- L'acte dagression — le recours a la force armée par un FEtat contre la
souveraineté,l'intégrité territoriale ou l'indépendance politique d'un autre Etat ou de
toute autre maniere incompatible avec la Charte des Nations Unies — a été commis.
- L'auteur avait connaissance des circonstances de fait qui avaient établi
l'incompatibilitéd'un tel recours a la force armée avec la Charte des Nations Unies.
- L'acte d'agression, par ses caractéristiques, sa gravité et son ampleur, a constitué
uneviolation manifeste de la Charte des Nations Unies.
- L'auteur avait connaissance des circonstances de fait qui avaient établi une telle
violation manifeste de la Charte des Nations Unies
sie @y g seal) Al s 3550 o ST Gadall el 430 sal) 40lal) AaSaall uslud) Aadl) jlaf sl - 321
A ddabid) e 1ol Coad 8 AaY) calS 13) daSaall 488 5o do jidil 4S5 3aY S5 ol 8 5 AaSladll ey
_ ,€3ﬁ13zabd1;__u_.,gaﬂl;~3¢l.m)u
Al o) Alial) AaSaall oY) el (e 6358 19 okl kil 322
A sall Aptiad) AaSaall asliy) Alail) (e 2 5 1 588 20 salall kil - 323
73



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

A g gy Jie) el Hlaal Qs 8 cadl (55 Gl paladl) ) 8 ade -
Al @y Jall pa (slail) e
Sl eadl L a iy A Cled jaY) daaa o A gl aaey adall aas S5 Y
Loxie ) all 1aa & Hhaill sale U Ll 2oy o ele s (S G s juai gl 5f 4
@A Gl il of Ll e clin 8 saaa iy oL WU sl e oS
el elead Sary 32418 saldl Dae Al giia pe adde Jely (g seall & el
A sl aae )8 OIS 13 Mawliise 4 kil Sy aliiuy) 48 je alal
3250l 48 3 e

aalul) s (Y A giall aney adall diSay Lk elead Gl jic ) Cany
Al el A g pams adally ele sl ol O ) saiall s (e 081 ¢ el o Sl
Y o 4l i g 8 Ly OIS 138 iliall (g se ol @l jad Al dllay e sp Y
058 Laxie LKl Tase e L saps 5 Al @l ¢ Slal (g seall ély a3 e andy
LeisSI (g seall A e pany dally il b Jaall (gas) a8y ddlia 502 ol
Gl 8 slaliall il g cuia L3Sl ) gpeall 8 slaliall Hils o gaas
iaSadl (3o allay O Liayl aladl eaall Sy 32645310) o agiall 45 500 L) Cadiy
Js pae LSad) @y 13 el (5 Al gl Wi oLy S ol
e O 13) G il )8 skl sale Y il ey of 18 salally Slee (5 52
Cdie) O Gae oA Q) Al of Ll (e el a8 s o385 o Gl6 g L)
T e e ale ey (5 e

o581 in @l 13g Jausall & 3L A gl aaey Cayla (g @ amy AaSadll o 83
oY) padae 5l Y GlS g Apadll Al Gleall JS EML oysm o
38 dlial) o seall culS 13 Jiadl Cashll o Ugils aglias g 5l agide iaall
2y L S anai (e il Y1 038 (S LY 13 6 g (pe Caagdl () ¢ Sy
5 F A (0 ppadll dadiy Lo JS e ageDUal g adall 1a e o)l 84Sl
el o s o) aadi ol jhY) oda e (e ()5S0 5 @l S35 Cilatiue 5 (31l
A sl are
i g sall g shl) - 2

¢l 3 A sl Alal) Sl oLl Ao gain5e 530 5] (e all Gl LY (S
AaSaall duailly neail) 48 jal) cliS, calinin)) 48 )¢ of daSlaall 48, AL
Ll Al gall Ay yally daleial) dalad) (oolaalls V51 & g8al) o2a (slacii ¢ 4] sall dlial)
Al g sl dalal) £oabually
dag ! Aalad) (g abaally alaial) L guda gall @ gbal) 1 — 2

A 5ol Al AaSaall Y Uil e 10 5,8 19 skl kil -324

Al pal) Alia) AeSaall i) AUST (ge 4555818 Bolal) asf - 325

Al 5al) Alia) daSaall ) AUl (je 2 55 19 salad) 5 7 58 18 salad) kil 2326

A pal) Ailial) AaSaall CULEY) ac) 85 Cilel ja Yl ac ) (ya 56 33Lall 5 10 5 19 sald) kil -327
74



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

Gl lo Sy Al Ay jall dalall oalaally ddleiall dae g sall g siall i
Glag il A i) e 4l s clygiall 5 allall Lol e B L g8
Sl 0585 O sy AN aly V) Dgie Yy pab ¥) Aaas ¥ ) Al
4 el Gl aaad GlIA 59l a8 Wle Badaa Lede 4 yiall Gl gaall
e Sball Jall ol giie) ¢ 328l 5 jnaall ¢l giall 5 Leale Cailaal) Jladl)
Y Cuae Ao il fae ddpall Alal) Sladl JS S el 329 dlad)
pabaia) & Jasi daya 4e iy Gy aSle JS o L Lilis pasdll Jly
il g jea Y s Sl Jai o cam Aappad) el ) LS A
Giiadl Jaa padll) wlal Cupuill uiy (aseill Alls 3 Gl sk oo
8 B aall Ay giall (385 agiall 433 daSaall S]] 4 gaall () 5S35 I305Lalaa)
s Y AT fase il gially 2l ey fase e iy ¢ 331 i) alail
Ciilays a5 pai (gl Gulad 4084 pamy oy ()5 dpma ) p2e e
038 CuilS o) g ) glal) 138 laca) Jib Cand g Alilan Jladl e JldY) (e Jad e
o w Al dadll 55k sy waall paill o S Ll dala )
Aol gl Ailin ) g ) Cinie ) G ¢ L sl Ay giad) 2 gy e day s
Sl Oslall aaT a8 ¢ 4y Jaadl ol S ol S Ty A Jiah ) jlee
Al 3a ead Gl gl e Jhy ¥ Gasdl o ass 3 ol g LSl
5ol 3L o) g Lo Jadl 3 a8l 4 gl 8 hand Chas 13) ¢ 33208adll 03¢ sl
O Gaday Lo dpmi 4 Sl oSall jsaa J8 el Bae 8 Cassdl )
3BLY) 5l slzaliall o GEadll Jae pasill zlaY)
Al ypenald Aalad) g5 bpally Allaiall A guda gall § al1 2 — 2

Aapball el 3 el 4liall A ggad) sl Jdsall o8l e
Al clakiall G f ey ASan O pe o Al GalalY) sedin
e &yginal) 5 dmpball GalASY) o jal Cinal dyila gl Aliall il G a2 5
OY iy ailal aney A gpuall o328 ads agidll ol 4y agidall Sy SN o) sl

bl el e 11 salall lasl ¢ olusi) (3 saad A gall Jailu gl calisa fasal 138 e e sl 2328
LAY e 6 8okl ¢ Al y Agaall Gsiall Jsall agal)l e 4 55814 5okl ¢ syl (3 sal
1S3 s oS (3 6 )55 (b Bz ) ) (3 siad 4 5al) ABUEY) (58 Balall ¢ (laai) (3 sinl g )5
o Gl H5iallS dal o e paill e dgbgll pileall aue Cus e jleae fase 43 WS ¢ (

1 aakal) A i ) Gl saadl (538 D Agida 5l 4300 jad) sl SIS 5 ¢ 40 sala)
232 ga ¢ 2001 ¢ dsnalall e galaall s ¢ d Syl ¢ liall Jgall o3 ¢ I3 ) s 7 58 -329

A gal) Alia) daSaall sl SUai) (e 22 B3kl kil 2330
Aol Agliall AaSaall sl 2Uaill e 23 8ol laif 2331
2 &y 5 1998/07/17 & 4de Gaaalll e23 0a Opale 223 2009/04/17 (8 2650 s QUi Jao 612332
b AUl (e 15588 126 sakal) 43aSH g3l Loyl g 54 50 60 ddbas i Jiaiall Clalll JuiS)
Al gall A3lal) Aasaall
A 5all Aptial) AaSaall sl Al e 24 al) sl 2333
75



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

A yall QISS ) e A 18 (e dil Gl e 6w Y ASSWl alaia)
Alial) 4l 5 pasal) plite) Clansl 2aly dal) agiall i ag agiiall (Sar¥3ayl) 4, gusiall
DAl sl
5005 o ghll doe 5 e @il a2e I g5 @A) Jiad Jj_.,;n o gl
ujJLﬂ\uLuamc..o Lud.ss‘,iaﬂ'l
Lﬂbg‘\}idjmgsﬁslmgl;stmexujjggﬁéjth%yn)ﬂ,JiJmm-
‘ ‘ L ALe 5 e pie
A e ol e e Y clSlias e ol pul Sl paiill e e LA plall -
Cousliil) Ui o iy ¢ dage 4 Sue Llee Slaiy gie i Y lSlies g 4l 3al)
Coball ds o e dadll o) s gl
S liip 5l atie pun (A2 e Gisang ol @l gl < gally dags Ani o) SY) -
Oe S|y (B Gy O paddll aaly () dday il ¢ gl 138 Cauadl Y giea
JSET 8 o ¢ Al paladl oo e 38 angdll @l (6K Agiad ol gl il
3agiall 5 )1 e A s s Al gLk daiy
o100 o AesSall Ly ol L) 068 S Apans )l pgiall diiay piall (S Y
peiall Ol @l (S Y LS (g Susal) 5l iadl) Gaauslasal) (il sall (a1 Liilal
Gibi Cus I Tl ol HEl jl) o cuilS sl Alas dlly
e el ) G g 5 Apmudall GaladY) JS e Al pall glia) Ay pudl
G o JaieY) jal jsaa dlllady i, Jlall Jsall o5 (58 Y o il
01 337@»@ L_:';JLu.c.Y dl.?ﬁcY'I J.a'l _'Lm_lc.na:s..! u.“al'l u..l'l.l};\.n u.u.a‘)l'l
S ¥ Jawad) 3kl e WS (g Sual) G e 4l sal) dgliall A gl
u'la.\Lml'lu.aJm d.alx:on)o'lujxwiybw?auaxuliulta_ﬂijlc;;ﬂi
8 WS il ety oLl gy pall el Y1 el (e g8 (5 Suall 2
gsﬂ* 5okl o) 33l alead 52Ul Y sl Y elacly oy ol 3] in ()1 A 5 s
5 AN Gl al) ATl aghy oF 5 Amegise 4 asiy L aly Of e Ga g
Dl o2ty adall o) ditall (K ¢ gopdie e dee gl pial A sindl)
CV 3 Y e ol O L Se bl 4y e ) daSall e 3 jalall
4l
sl il gl A Sl al 5l dellaly 3638 o) ) agiall e S 13 -

A 5ol Alindl AaSaall aluY) AUl e 26 salall el 334
Aol Agliall AaSaall sl 2Uaill e 31 83l ykaif 2335
A 5ol Al daSaall auluY) SUaill e 28 salall kil -336
o Ainge oleil 3 jaan OSI Alull L Uled J1 e aall Gasdll S 13 JEie Y1 el 26 Jsaisall (e - 337
sl Jogaall G5l jians Jsad dai pUaill Ay 3 s oy 058 3 giiady e ) el i
. O ) she Bl o peall Gl 4l s ) iad) Jlsie) 2S5 jeY) 138

76



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

CEosie e e Chale e agial oAl 1) -
(338)y jally 1Y) dge g pdia pae (S5 A1 1Y) -

L_M‘ Sleadal) ELhJ.a « Al d_palaall
Jasa L gi_._l.a;ﬂ'l ?LI&A?‘; (e S gAL&:\Y\ ?U'all'l u..:\..l_xl'l g]}.ﬂ'l Ol ey
dgal gall o2 il g1 ) oy c339&L§.Jl'I 5 eleay) Laa 8 hha n dgal e ASal)

A sall Agtial) AaSaall i) Alail) (e 38 B2kl kil 2338
339 _ ('The term inquisitorial procedure is usually reserved for the type of disciplinary as
well as criminal procedure instituted by the pope Innocent I in the 13 th century which
then involved both in canon law and secular laws and persisted well into the 19 th
century . The derogatory connotation of “inquisitorial ‘stems less from later abuses and
extremes of the regular inquisitorial procedure, but rather from its terminological
likeness to the summary and irregular type of procedure used for the prosecution of
heritics * inquisitor haereticae ‘ on the continent , especially in the heyday of the office
of the holy inquisition ,while common lawyers tend to think of the infamous political
proceedings of the star chamber . n fact however , the inquisitorial procedure in the
sense of the ‘inquisito’ was already abandoned with the French revolution 1798 and the
German reformed criminal process established after the German revolution of 1848 . As
a consequence current ° inquisitorial’ proceedings are characterized by separate
responsibilities for the investigation or pre-trial phase , conducted by the prosecution
and or the juge d’instruction (examining judge ) , and the actual trial ,conducted by a
trial judge or court . In this sense , one even can say that both the adversarial and
inquisitorial system are inquisitorial in that the process is initiated and directed in the
pre-trial phase by the state , i.e. , the policy and prosecution . Equally both systems are
accusatorial in that the prosecution and accusation lies in the hands of an institution
different from the pre-trial judge . In sum, the inquisitorial — accusatorial divide has
only, if at all , a meaning in historic , pre- revolutionary terms . Nowadays, modern
criminal procedure is governed by the principle of orality and immediacy. In other
words , the only element which could explain the term inquisitorial for this kind of
procedure is its truth-seeking nature : while in the adversarial system the this search for
the procedural truth lies , if it all , in the hands of the parties and therefore their conflict
is at the center of the proceedings (two cause approach ) .In n an * Inquisitorial * system
it is the responsibility of the state agencies in charge of criminal prosecution ( bone case
approach ) . In this sense, the civil law model is adversarial-prosecution and defenses
being ‘adversaries ‘or ‘coordinated). See on, adversarial system v Inquisitorial system :
Kai Ambos, international procedure: adversarial, inquisitorial or mixed?, international
criminal law review , Kluer law international Netherlands, issue 3, pp1-37. Caianiello.
Michele, Law of evidence at the international criminal court: Blending accusatorial and
inquisitorial models, North Carolina Journal of International Law and Commercial
Regulation, Vol 36, 2011, p 287 — 318. Megan Fairly, the marriage of Common law
and continental law, et the ICTY and its progeny, due process deficit, international law
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review, Netherlands, issue 3, 2004 ,pp 243-319. Mirjan, what is the point of
international criminal justice, Chicago-Kent law review, Chicago, volume 83, 2044,
pp329-364, William. Schabas, Common law.civil Law et droit pénal international :
tango le dernier a la Haye, revue québécoise de droit international, Québec, volume
13,2000, pp287-307.
340 _ Procureur C Tadié¢ , TPIY , IT 94 — 01, appeal chamber , judgment , 15/ 07 / 1999
, para 52. ( The chamber held : Under the Statute of the International Tribunal the
principle of equalityof arms must be given a more liberal interpretation than that
normally upheld with regard to proceedings before domestic courts. This principle
means that the Prosecution and the Defence must be equal before the Trial Chamber. It
follows that the Chamber shall provide every practicable facility it is capable of
granting under the Rules and Statute when faced with a request by a party for assistance
in presenting its case. The Trial Chambers are mindful of the difficulties encountered by
the parties in tracing and gaining access to evidence in the territory of the former
Yugoslavia where some States have not been forthcoming in complying with their legal
obligation to cooperate with the Tribunal. Provisions under the Statute and the Rules
exist to alleviate the diYculties faced by the parties so that each side may have equal
access to witnesses).
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42 _ See on disclosure in ad hoc tribunals: Almiro. Rodriguez, Undue delay and the
ICTY’s experience of status conference: A judge personal annotation , pp 209 — 225,
in The legal regime of the International Criminal Court, Doris. José, Grasser. Hans,
Bassiouni. Cherif, Leiden — Boston, Martinus Nijhoff Publishers, 2009, pp 1 — 11109.
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- Procureur C Tadic , TPIY , IT 94 — 01 , opinion séparée du juge Stephen sur la

décision relative a la requite de I’accusation aux fins de production de dépositions de
témoins , 27 / 11/ 1996 , para 4
345 _ Larosa. A, opcit, pp 124 - 125.
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347 _ Procureur C Blaskic, TPIY, IT 95- 6 -14, arret relatif aux requétes de I’appelant aux
fins de production de documents ,de suspension ou de prorogation du délai de dépdt du
mémoire et autres , para 32 .
348_ Procureur C Blaskic, TPIY, IT 95- 6 -14, Décision relative a la requéte de la défense
aux fins de sanctionner le non-respect par le procureur de I’article 66 du réglement et de
la décision du 27/01/97 sur la production forcée de toutes les déclarations de 1’accusée.
(Les déclarations préalables de I’accusée sont toutes les déclarations qu’elles aient été
recueillies par ’accusation ou qu’elles émanent de toute autre source faite par I’accusée
dans le cadre d’un interrogatoire au cours d’une procédure judiciaire, quelle qu’elle
soit, dont le procureur disposait).
349 _ Procureur C Kvocka, TPIY, IT 98- 6 - 30, Décision relative au versement au
dossier de ’enregistrement de I’interrogatoire de 1’accusé Kvocka , 16 /03 /2001 .
330 Procureur C Krstic, TPIY , IT 98 — 33, Décision relative aux requites de la défense
aux fins d’exclure des piéces a conviction présentées en réplique et la requéte aux fins
de prorogation , 04 /05 /2001.
sl Gl i Wy Al Al olasiveall 5 )EH) CadSll auads - 35!
LiSue g dalall A ol Ailial) daSaall COLEY) ae) g8 5 lel oY) 2ol 8 (1o Bis 68 salall lasl - 352
cAdld)
353 _ See on disclosure in international criminal law : Cianiello. Michele, Disclosure
before the ICC: The emergence of a New Form of Policies ImplementationSystem in
International Criminal Justice? , international criminal law review, vol 10, 2010, pp 23 —
80
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42. Ambos. Kai, confidential investigations (article 54 /3 ICCstatute) VS disclosure
obligations : The lubanga case and national law, New Crimional Law Review, vol 12, N
4, fall 2009 , pp 543 — 568 . Cote. Luc , international criminal justice : tightening up the
rules of the game , International Review of the Red Cross , Vol 88 , Number 861 ,
March 2008 ,pp 133 — 144 . Katzman. Rachel , The non — disclosure of exculpatory
evidence and the Lubanga proceedings : How the ICC defense system affects the
accused rights to a fair trial , Northwestern Journal of Human Rights , Vol 8 , issue 1 ,
2009, pp 78 - 101 .
34 _ Prosecutor v. Thomas Lubanga Dyilo, , 1CC-01/04-01/06-51 ,Pre-Trial Chamber I,
Decision Designating a SingleJudge in the Case of The Prosecutor v. Thomas Lubanga
Dyilo, 22 March 2006 . (Article 39(2)(b)(iii)provides that the functions of the Pre-
TrialChamber shall be carried outeither by three judges of the Pre-Trial Division or by a
single judge of thatdivision in accordance with this Statute and the Rules of Procedure
and evidence).
5 - International Criminal Tribunal for the Former Yugoslavia (ICTY), Rules of
Procedure and Evidence, Rule. 11(6) bis (20) a judge may issue a warrant for the arrest
of the accused.”). RULE 47 (stating that an indictmentshall be reviewed by a Judge
designated in accordance with Rule 28 for this purpose” and that “the Judge may issue
an arrest warrant).InternationalCriminal Tribunal for Rwanda (ICTR), Rules of
Procedure and Evidence, Rule 11(G)bis, as amended 1 October 2009 (A judge may
1ssue a warrant for the arrest of the accused ) . Rule 47 (stating that an indictment shall
be reviewed by a Judge designated in accordance with Rule 28 for this purpose and that
the Judge may issue an arrest warrant ). Special Court for Sierra Leonne (SCSL) Rules
of Procedure and Evidence, Rule 47 (2010) (providing that an indictment “shall be
approved by the Designated Judge” and that, following approval of an indictment. The
judge may, at the request of the Prosecutor, issue such orders and warrants for the arrest,
detention, surrender, or transfer of person)
356 _ Prosecutor v. Thomas Lubanga Dyilo, , ICC-01/04-01/06-102, Pre-Trial Chamber
I, Decision on the Final System of Disclosure and the Establishment of a Timetable 15
May 2006, paras 2 — 4 . (JudgeSteiner began by issuing a decision setting forth a
“system ofdisclosure” for the parties, which included the following principles :1)The
Prosecution is required, under Rule 76, to provide theDefense with the names and
statements of all witnesses onwhich it intends to rely at theconfirmation hearing,
81
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“regardlessof whether the Prosecution intends to call them to testify or torely on their
redacted statements, non-redacted statements, or awritten summary of the evidence
contained in those statements. 2)As a “general rule,” witness statements, transcripts
ofinterviews with witnesses, and notes from witness interviewsmust be disclosed to the
Defense “in full;” any restriction onsuch disclosure “must be authorised by the single
judge. 3)The scope of exculpatory materiall0 to be disclosed by theProsecution in the
Pre-Trial stage does not depend on the evidence on which the Prosecution plans to rely
at theconfirmation hearing; rather, the scope is defined by thecharges against the
Defense and the factual allegations thatsupport them. Thus, exculpatory material must
be disclosed “assoon as practicable,” regardless of the stage of proceedings atwhich
such evidence is identified.11 Indeed, according to theSingle Judge, the fact that the
confirmation hearing had beenscheduled to commence a full three months after
Mr.Lubanga’s first appearance in Court made it “fully practicableto disclose most of the
potentially exculpatory materials in theProsecution’s possession or control before the
confirmation hearing).
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39 _ Prosecutor v. Thomas Lubanga Dyilo, , ICC-01/04-01/06-102, Pre-Trial Chamber
I, Decision on the Final System of Disclosure and the Establishment of a Timetable 15
May 2006, para 121 — 125 . (According to the Single Judge, the fact that the
confirmation hearing had beenscheduled to commence a full three months after
Mr.Lubanga’s first appearance in Court made it “fully practicableto disclose most of the
potentially exculpatory materials in theProsecution’s possession or control before the
confirmation hearing).
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360 _ Prosecutor v. Thomas Lubanga Dyilo, 1CC-01/04-01/06-108 , Pre-Trial Chamber I,
Decision Establishing General Principles Governing Applications to Restrict Disclosure
pursuant to Rule81(2) and (4) of the Rules of Procedure and Evidence ,19 May 2006,
paras 6 — 31 — 36 — 38 . (JudgeSteiner noted that, in ascertaining the relevant principles,
particularattention must be paid to : 1) the limited scope of the confirmationhearing. 2)
the fact that protection of sensitive evidence, materials, and information must be
consistent with the rights of theDefence. 3) non-disclosure of the identity of witnesses
on whom theProsecution intends to rely at the confirmation hearing can be authorised
only exceptionally, 4) all potentially exculpatory evidence in thepossession of the
Prosecution be disclosed to the Defense “as soon as practicable. 5) the judge held that
she would not authorize anyredactions to “potentially exculpatory excerpts” of
statements made bywitnesses upon whom the Prosecution intended to rely).
SleljaY) e 8 5121 salall 5 4 sall Aliad) daSaall LaslsY) 2Uaill e 35 588 6] saladl ylail - 361
' Al sall Agiliall AaSaall CULEY) ac 58
A sall Agliall AaSaall i) QUi (10 4 5 55864 salall k) - 362
363 _ See, e.g., Rome Statute, Art. 61(3) (Within a reasonable time before the
confirmation hearing, the person shall: (b) Be informed of the evidence onwhich the
Prosecutor intends to rely at the hearing.); id. Art. 67(2) (The Prosecutor shall, as soon
as practicable, disclose to the defence evidence in theProsecutor™s possession or control
which he or she believes shows or tends to showthe innocence of the accused, or to
mitigate the guilt of the accused, or which mayaffect the credibility of prosecution
evidence.) (ICC Rules ofProcedure and Evidence, R. 121(3) (The Prosecutor shall
provide to thePre-Trial Chamber and the person, no later than 30 days before the date of
theconfirmation hearing, a detailed description of the charges together with a list of
theevidence which he or she intends to present at the hearing.). See Prosecutor v.
Thomas Lubanga Dyilo, Decision on the Final System of Disclosureand the
Establishment of a Timetable, ICC-01/04-01/06-102, Pre-TrialChamber I, 15 May 2006,
para 8 — 9 (clarifying that, “as soon as the Prosecution has identifiedan item of
potentially exculpatory material within the scope of article 67(2) of theStatute, the
Prosecution shall... disclose it to the Defence” and “as soon as theProsecution decides
to rely on a given witness at the confirmation hearing, theProsecution shall... transmit
pursuant to rule 76 of the Rules, to the Defence thename of that witness and copies of
his or her statement. Of course, the Prosecutions disclosure obligations continue at the
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trial stage ofproceedings. See ICC Rules of Procedure and Evidence, Rule 76(1)
(TheProsecutor shall provide the defence with the names of witnesses whom
theProsecutor intends to call to testify and copies of any prior statements made by
thosewitnesses. This shall be done sufficiently in advance to enable the
adequatepreparation of the defence.”) Rule 84 (In order to enable the parties to prepare
for trial and to facilitate the fair and expeditious conduct of theproceedings, the Trial
Chamber shall, in accordance with article 64, paragraphs 3 (c)and 6 (d), and article 67,
paragraph (2), and subject to article 68, paragraph 5, makeany necessary orders for the
disclosure of documents or information not previouslydisclosed and for the production
of additional evidence. To avoid delay and to ensurethat the trial commences on the set
date, any such orders shall include strict time limits which shall be kept under review by

the Trial Chamber.).
) g5 SleljaY) e 8 3476 salall 54 sall Ailindl AaSaall ¥ JUail) (a6 55864 il jlas) - 364
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4 - Procureur C Tadi¢, TPIY, IT 94 — 01, appeal chamber, judgment, 15 / 07 / 1999,
paras 191 — 193. (The above interpretation is not only dictated by the object and
purpose of the statue but is also warranted by the very nature of many international
crimes which are committed most commonly in war-times situations. Most of the time
these crimes do not result from the criminal propensity of single individuals but
constitute manifestations of collective criminality: the crimes are often carried out by
groups of individuals acting in pursuance of a common design .This interpretation based
on the statue and the inherent characteristics of many crimes perpetrated in wartime ,
warrants the conclusion that international criminal responsibility embraces actions by a
collectivity of persons in furtherance of common criminal design )
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377 - Prosecutor V Barayagwiza, ICTR, ICTR 97 — 19, oral decision on the defence
motion request for severance and separate trial, 13 / 12 / 2000. Prosecutor V
Nyiramasuhuko, ICTR 97 — 21, decision on ther motion of separate trials, 26 / 09 /
2001. Prosecutor V Nsabimana, ICTR, ICTR 97 — 29, decision on the defence motion
seekmg a separate trial for the accused Nsabimana, 08 / 09 / 2000. (Les chambers ont
précisés que les interest de la justice comprennent, outre ceux de ’accusé, ceux du
procureu et de la communauté international).
LSt g dalall 4 sall 40lall AaSaall ClEY) 2l 68 g Cilel 2l e ) 8 (1o 68 548 salall lasl - 378
Lﬁm‘&ﬁgﬂb taLe:)Y\J‘)ﬁd&ﬂiﬁ&u&_&clﬂigﬁwﬂ(ﬂﬂ‘&n;aﬁljﬁéﬁ 123l g 59 Amaluall
Caeliy g agid)l Gl A alad) e aall 5 5l
- Procureur C Brandin , ICTY , IT 99 — 39 .décision faisant suite a la requete du
procureur aux fins de disjonction , de jonction d’instances et de modifucations de I’acte
d’accusation , 09 mars 2000 .Procureur C Kovacevic , TPIY , IT 97 — 24 , chambre
d’appel , decision stating reasons for appeal chamber ‘s order of 28 May 1998 , 02
juillet 1998 , separate opinion o judge Shahabuddeen , para 3 . Prosecutor V Bagosora,
ICTR, ICTR 96 — 7, decision on the prosecutor’s motion for joinder, 29 juin 2000 .
Procureur C Kayishema, TPIR 95 — 1, decision faisant suite a la requete du procureur
aux fins de dijonction, de junction d’instances et de modification de I’acte d’accusation,
27 mars 1997 . Prosecutor V Kabiligi, ICTR 97 - 34, decision on the defence motion
requesting an order for separate trial, 30 / 09 / 1998. Prosecutor V Nsengiyumva, ICTR,
ICTR 96 — 12, Appeal chamber, decision on appeal against an oral decision of trial
chamber II of 28 / 09 / 1998, joint and separate opinion of judge Mcdonald and judge
Vohrah, 03 /06 / 1999.
380 _ Procureur C Kolundziga, TPIY, IT 95 — 8, rejet de la requete du procureur aux fins
d’obtenir I’autorisation de deposer deux actes d’accusation modifiés, 06 / 07 / 1999.
Procureur C Kovacevic, TP1Y, IT 97 — 24, decision relative a la requete aux fins de
jonction d’instanceet la presentation simultanée des élements de preuve, 14 / 05/ 1998.
Prosecutor V Nsengiyumva, ICTR 96 — 12, Appeal chamber, decision on appeal against
an oral decision of trial chamber II of 28 /09 / 1998, joint and separate opinion of judge
Mcdonald and judge Vohrah and dissenting opinion of judge Shahabuddeen, 03 / 06 /
1999. Prosecutor V Kanyabashi, ICTR 96 — 15, decision on the defence motion for
interlocutory appeal on the jurisdiction of trial chamber I, joint and separate opinion of
judge Mcdonald and judge Vohrah, joint separate and concurring opinion of judge
Wang and Nieto and dissenting opinion of judge Shahabudden, 03 / 07 / 1999.
Prosecutor V Ntakirutimana, , ICTR 96 — 10 and 96 — 17, decision on the prosecutor’s
87
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motion to join indictments, 27 / 02 / 2001. Prosecutor V Barayagwisa, Nahimana,
Ngese,, ICTR 97 — 19, decision on the prosecutor’s motion for joinder and decision on
Barayagwisa’s extremely urgent motion for lacks of jurisdiction and for waiver of time
limits under rule 72 A and F, 06 / 07 / 2000. Prosecutor V Ntagerura, Bagambiki, ICTR
96 — 10 and 97 — 36, decision on the prosecutor’s motion for joinder, 11 / 10 / 1999.
Prosecutor V Bagosora , Kabiligi , Ntabakuze et Nsengiyumva , ICTR 97 — 7 , ICTR 97
—34,ICTR 97 — 30, ICTR 96 — 12, decision on the prosecutor’s motion for joinder ,
29 /07 /2000 .
31 _ Prosecutor V Ngirumpaste , ICTR 98 — 44 , decision on the prosecutor’s motion
for joinder of accused on the prosecutor’s motion for severance of the of accused , 29 /
06 / 2000 . Prosecutor V Bizimana , ICTR 98 — 44 , decision on the defence motion in
opposition to joinder and motion for severance and separate trial filled by the accused
Nzirorera , 12 / 07 / 2000. (Une chamber a precise que les interest de la justice se
referent notamment au droit d’etre jugé de maniere equitable ;au droit d’etre jugé dans
un delai raisonnable a la longer et a la complexité des affaires ).

Clel ¥l ac) 8 5a136 skl 5 Ayl sall Alial) daSaall ol AUl (he 63588 64 5l kil - 382

Al 5ol 480a]) daSalll Y 2e ) 8 4
383 _ Les Tribunaux Pénaux Internationaux optent pour un moyen de défense, c’est ainsi
que l'article 67 du reéglement procedure et de preuve du tribunal international pénal
pour I’ex-yougouslavie (TPIY) stipule : la défense informe le procureur de son intentio
d’invoquer : b) un moyen de défense spécial , y compris le défaut total ou partiel de
responsabilité mentale , avec indication des noms et adresse des témoinsainsi que de
tous autre élémentsq de preuve sur lequels I’accusé a I’intention de se fonder pour
etablir ce moyen de défense .
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385 _ The U.S supreme court has frequently described psychiatric evidence as unreliable,
stressing that : (psychiatry is not an exact science, and psychiatrists disagree widely and
frequently on what constitutes mental illness, on the appropriate diagnosidto be attached
to given behaviour and symptoms, on cure and treatment, and on likelihood of future
dangerousness.There is a serious question as to whether a state could ever be
provebeyond a reasonable doubt that an individual is both mentally ill and likely to be
dangerous )
386 _ Prosecutor V Delalic, ICTY, IT 96 — 21- T, judgment, November 16 , 1998 , paras
1174 — 1180 . (Five psychiatrists testified that Esad Landzo has suffered from mental
disorders at the time of acts . The psychiatrists disagreed however, concerning the
specific identification of the disorders).
37 _ Prosecutor V Delalic, ICTY, IT 96 — 21- T, judgment, November 16, 1998, paras
1182 — 1185. (The trial chamber determined that Landzo suffered from an abnormality
of mind at the time of his acts , but rejected his claim of diminished responsibility
because he was quite capable of controlling his actions.The chamber found Landzo guilt
of seventeen counts of war crimes and sentenced him to fifteen years of imprisonment ,
but noted that his mental condition was a mitigating factor ).
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30 Vassiliev. S, op.cit, p 98. (This model (‘distinct case model’) provides the
Prosecutor with an opportunity to present his principal evidence (case-in-chief) in one
single block uninterrupted by the Defence save for cross-examination, to present
rebuttal evidence after the Defence evidence and to reopen the case if appropriate).
31 _ Prosecutor v. Halilovic, ICTY. IT-01-48-T, Trial Chamber I, , Decision on
Prosecution’s Motion to Vary its Rule 65 ter Witness List, 7 February 2005, para 6 . (In
principle it is for each Party to decide which witnesses to call to prove its case).
392 _ The Nuremberg Tribunal is an example of court in which the presentation scheme
is relatively rigid. See Article 24 (e) IMT Charter the witnesses for the Prosecution shall
be examined and after that the witnesses for the Defence.Thereafter such rebutting
evidence as may be held by the Tribunal to be admissible shall be called by either the
Prosecution or the Defence ) .
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39 _ Prosecutor v. Delalic et al., ICTY , IT-96-21-A, Appeal Chamber , Judgement, 20
February 2001, para. 288. (‘Great caution must be exercised by the Trial Chamber lest
injustice be done to the accused, and it is therefore only in exceptional circumstances
where the justice of the case so demands that the Trial Chamber will exercise its
discretion to allow the Prosecution to adduce new evidence after the parties to a
criminal trial have closed their case”) . Prosecutor v. Delalic et al. decision on request
to reopen the prosecution’s case, 19 August 1998, para. 20 . (‘It can be said to be
implicit in these Rules that there should be a point where accusation ends and answering
the allegations begins. ... It is, therefore, consistent with justice not to interfere with the
Defendant answering the allegations made by continuing with further accusations.”) .
37_ Prosecutor v. Lubanga, ICC, 1CC-01/04-01/06-T, T. Ch. 1, Situation in the DRC,
Conclusions de la Défense sur des questions devant étre tranchées a un stade précoce de
la procédure, para. 46. (‘En effet, a la différence des Statuts et des Réglements des
Tribunaux ad hoc, ni le Statut ni le Reglement de procédure et de preuve de la CPI ne
prévoient que I’Accusation soit autorisée a répliquer aux moyens de preuve de la
Défense par la présentation de moyens de preuve en réplique).
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398 _ Prosecutor v. Milosevic, ICTY, IT-02-54-T, Trial Chamber, decision on reopening,
13 December 2005, paras 25-27. (Noting, however, that the party’s reasonable
ignorance of the existence of an item until well into its case or after the close of the case
may be consistent with ‘reasonable diligence) . Prosecutor v. HadzZihasanovic and
Kubura , ICTY, IT-01-47-T, Trial Chamber II, Decision on Prosecution’s Application
to Re-Open its Case ICTY, 1 June 2005 , para. 42. (indicating that HadZihasanovic
elements of ‘reasonable diligence’ test are not included in the general standard as
derived from Tribunal jurisprudence but may be useful factors by the Chamber to
consider ) .
399 - Prosecutor v. Milosevic, ICTY, IT-02-54-T, Trial Chamber, decision on reopening,
13 December 2005, paral2. (even though the showing of ‘exceptional circumstances’ is
not a separate burden imposed on the moving party, the term ‘exceptional’ properly
describes the context in which the application to re-open would be successful), para 37.
(Holding that the relevant evidence fails to satisfy this parameter and thus is not an
appropriate basis for re-opening) .
400 _ Prosecutor v. Lubanga, 1ICC , 1CC-01/04-01/06-1084, T. Ch., Situation in the
DRC, Decision on the status before the Trial Chamber of the evidence heard by the Pre-
Trial Chamber ,13 December 2007, para. 2. Prosecutor v. Lubanga, Situation in the
DRC, ICC , ICC-01/04-01/06-953, Prosecution’s submission regarding the subjects that
require early determination,12 September 2007 . Prosecutor v. Lubanga, 1CC, 1CC-
01/04-01/06-1033, Conclusions de la Défense sur des questions devant étre tranchées a
un stade précoce de la procédure, 12 September 2007, para. 4.
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402 _prosecutor v. Lubanga, 1CC, ICC-01/04-01/06-T, T. Ch. 1, Situation in the DRC, 9
December 2009. (The sequence of testimonial blocks in that trial has been as follows:
(i) evidence submitted by the Prosecution; (ii) the Chamber’s evidence; (ii1) evidence
submitted by the participating victims in person; (iv) evidence submitted by the Defence

03 _ Prosecutor v. Lubanga, ICC Situation in the DRC, ICC-01/04-01/06 , T. Ch. I,
Decision on the request by victims a/ 0225/06, a/0229/06 and a/0270/07 to express their
views and concerns in person and to present evidence during the trial, 29 June 2009,
paras 39-40 and 44 (allocating victims the slot ‘after the judicial recess, but in any event
prior to the accused’s presentation of his case’).

404 _ Prosecutor v. Katanga and Ngudjolo Chui, ICC, ICC-01/04-01/07, Situation in the
DRC, T. Ch. II, Directions for the conduct of the proceedings and testimony in
accordance with rule 140, 1 December2009 . ( In the Katanga and Ngudjolo Chui trial,
Trial Chamber II ruled that hearings would be organized in distinct phases per party,
with a caveat that it may intervene at all times and order the production of all evidence
necessary for the determination of the truth as per Articles 64 (6) (d) and 69 (3). The
first phase of trial is the presentation by the Prosecution of its case against the accused
(‘Prosecution case’). In line with the Lubanga approach, the Directions stipulate that
after the Prosecution concludes its case, any participating victims who wish to testify in
person may request the Chamber to do so. The evidence provided by the victims is
about the crimes with which the accused person is charged, and therefore the Defence
should present its case only once all witnesses against the accused, including the victim-
witnesses, have testified. The second major phase is the presentation of the evidence by
the Defence for both accused (‘Case for the Defence’), followed by the testimony of
further witnesses called by the Chamber proprio Motu or upon request of the victims’
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legal representatives. It is thus clear that both ICC trials conducted thus far adhere to the
presentation scheme in which the ‘Prosecution case’ is clearly distinguishable. The use
of overt ‘common law’ language by Trial Chamber II, composed of judges with civil
law background, to denote alternating phases of trial, such as ‘Prosecution case’ and
‘Defence case’, is striking. It also contrasts with the more neutral language in the
Lubanga trial. )
sy el Gkl gli L dglakl) Cu : Lgaal Galag) Bae sl e (Sa3 Glulal) 4dle ) - 405
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- At the international miliyary tribunal of Nuremberg (IMT) and the international
miliyary tribunal of the Far East (IMTFE), the proceedings at trial started with the
reading of the indictment in court and the defendant’s plea Article 24 (a) and (b) IMT
Charter and Article 15 (a) and (b) IMTFECharter. The ICC trials commence with the
reading of the charges confirmed by the Pre-Trial Chamber to the accused and giving
him the opportunity to make an admission of guilt as per Article 65 of the Statute or to
plead not guilty: Article 64 (8) (a) ICC Statute. By contrast, at the ICTY and ICTR, the
opening statements mark the beginning of trial:. See e.g. Scheduling Order Regarding
the Prosecution Opening Statement.

406
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07 _ Prosecutor v. Kalimanzira, ICTR, ICTR-05-88-T, T. Ch. III, Decision on Defence
Motion to Exclude Prosecution Witnesses BWM, BWN, BXB, BXC, BXD and BXL ,
24 June 2008, para 5. Prosecutor v Kupreskic et al., ICTY, IT-95-16, Appeal Chamber
, 23 October 2001, para 114 . (providing that a defective indictment can in some
instances be cured if the Prosecution provides the accused with timely, clear and
consistent information detailing the factual basis underpinning the charges against him
or her) . Prosecutor v. Kvocka et al , ICTY , IT-98-30/1-A, Appeal Chamber, 28
February 2005, para 46 .,Prosecutor v. Naletili¢ and Martinovic, ICTY , IT-98-34, A.
Ch., Judgment, 3 May 2006, para. 26. Prosecutor v. Kordic and Cerkez, ICTY, IT-95-
14/2-A, Appeal Chamber, 17 December 2004, para. 169 . Prosecutor v. Bagosora et al,
ICTR, ICTR-98-41- AR73, A. Ch., 18 September 2006, para. 35.
408 _ Prosecutor v. Sesay et al., SCSL, SCSL-04-15-T, Trial Chamber I, 5 July 2005,
para 6 — 8 .( declaration of intentions’ is reserved for later when the trial progresses to
the presentation phase )
499 _ Prosecutor v. Norman et al., SCSL ,SCSL-04-14-T, Trial Chamber I , 19 January
2006, para 28. Judge Boutet declared: (To argue about the validity and trustworthiness
or otherwise of a witness for the Prosecution is not part of what is normally contained in
an opening statement, as such. It is to be confined to the evidence you intend to lead. If
you intend to lead evidence to show this witness should not to be trusted, fine. But now
you are arguing this witness is not to be believed and so on, which I suggest to you is
quite proper for you to do and fully in your closing arguments, not in opening
arguments).

o 3188 1580kl 5§ jae )il 4 jSused) daSaall i) QUi (e o 5 13 88 24 33l ) 410
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41 _ Article 24 (c) IMT Charter, reserving the competence to deliver an opening
statement only to the Prosecutor; in Article 15 IMTFE Charter the balance between the
parties was restored in this regard .
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412 _ See Rule 84 ICTY, ICTR RPE (Before presentation of evidence by the Prosecutor,
each party may make an opening statement) and Rule 84 SCSL RPE (At the opening of
his case, each party may make an opening statement confined to the evidence he intends
to present in support of his case); Rule 89 (1) ICC RPE (the Chamber shal specify the
proceedings and manner in which participation of victims is considered appropriate,
which may include making opening and closing statements).
413 _ Prosecutor v. Lukic and Lukic, ICTY, 1T-98-32/1-PT, Trial Chamber III, 8 July
2008. (The trial shall commence immediately upon the completion of the Pre-Trial
Conference with the opening statement of the prosecution).
A 5ol Alial) AaSaall aslY) Al (e 8 5 i 64 salall kil - 414
A gal) Ailiall daSacall CULEY) se ) iy Cule) ) a2l 8 (ja (] 58 89 Balall kil - 415
-8 osa s Ay i) AaSaall b)) (e 15 a1 lail - 416
47 _ Prosecutor v. Sesay et al., SCSL-04-15-T, T. Ch. I, 5 July 2004, paras 32-36
(‘some parts of the opening statement may well be using language of an emotive
nature... The objections here would seem to me to fade into insignificance considering
that this panel comprises judges who, by their training and education, are expected not
to be carried away by emotionalism and hyperbolic statements...”) and 33 (‘this
Chamber may not even have a way of controlling the content of opening statements,
whether the Prosecution and whether the Defence, except to say, that every opening
statement must conform to Rule 84,but in terms of the language, how— the level of
rhetoric, the kind of oratory that is adopted, I am not sure whether we can inject some
kind of judicial control over that. Of course, if language is used here which is not in
conformity with the fine traditions of our profession, then I think we can intervene, but
at this stage wouldn’t really intervention be premature?”)
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M9 _ Prosecutor v. Kunarac et al., ICTY , IT-96-23&23/1, T. Ch. II, Decision on
Prosecution’s Motion for Exclusion of Evidence and Limitation of Testimony, 3 July
2000, para. 10 (‘there is no justification for th defence submission that the material in
the opening statement cannot be limited. The opening statements which the parties are
permitted by Rule 94to make are intended only to assist the Trial Chamber in
understanding the evidence which is to be placed before it. Such assistance can only be
provided if the material in the opening statement is limited to the issues raised by the
charges against the accused and any issues which the accused may legitimately raise in
their defence. Should the defence seek to introduce in their opening statement material
which has no relevance to those issues, the Trial Chamber will exercise its powers to
exclude it at that time ). Prosecutor v. Lubanga Dyilo, 1CC-01/04-01/06-T-104,
Situation in the DRC, Transcript of the Status Conference , T. C I, 16 January 2009,
para 58 . (Agreeing to the proposed length of the Prosecution statement one and a half
hours). Prosecutor v. D. Milosevic, ICTY ,IT-98-29/1-PT, T. Ch. I, 13 December 2006,
para 3 (allocating two hours to Prosecution and one hour to the Accused, unless
otherwise decided, for their opening statements).
420 _ prosecutor v. Lubanga, Situation in the DRC, 1CC, ICC-01/04-01/06-1346, T. Ch.
I, 22 May 2008, paras 17 -19. (Ordering the submission of the OTP statement seven
days in advance of the commencement of the trial, given that in the exercise of the
Chamber’s case-management powers under Regulation 54(a) , this is likely to provide a
highly useful tool for opening and closing statements) .
421 _ Prosecutor v. Sesay et al., SCSL-04-15-T, T. Ch. I, 5 July 2004, paras 19 - 20.
(Alerted by the Prosecution’s resort to prejudicial language, the bench subsequently
precluded it from reciting poetry. The Trial Chamber was compelled to sustain the
defence objection to the use by Prosecutor Crane of pejorative metaphors and
extravagant forms of speech meant to infernalize the accused (‘dark shadows’, ‘dogs of
war’, ‘hounds from hell’ etc.). The Chamber pointed the Prosecutor to the need of
remaining within confines of Rule 84. Prosecutor v. Norman et al., SCSL-04-14-T, T.
Ch. 1,19 January 2006, paras 31 — 32. (dismissing attempts by counsel to advance in
the opening statement general arguments on the concepts of justice for irrelevancy).
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e O ey
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423 _ Prosecutor v. Lubanga, Situation in the DRC, ICC , ICC-01/04-01/06-T-107, Trial
Chamber I, Transcript , 26 January 2009, paras 11-13. (The Prosecutor’s statement in
the first ICC trial, Lubanga, might serve as an example of a less successful trial
advocacy. Instead of providing a preview of evidence in corroboration of actual charges
(enlistment and conscription of children under the age of 15 and using them to
participate actively in an armed conflict), a portion of the Prosecutor’s statement was
devoted to describing crimes related to sexual violence against girls in the UPC camps
that were not charged and would not have to be proven).
glaal) Cunnil p Lad elea¥) o 45 jad 5 shal 4y jSusall daSaall Ll AUl (g 15 alal) il - 424
galSal el ) a5 ol ey
425 _ Prosecutor v. Tadic, ICTY, IT-94-1-T, Michail Wladimiroff, Opening Remarks, 7
May 1996, para 69. In the first case before the ICTY, the defense attorneys for Mr.
Tadic argued that the “inequality of arms” had seriously handicapped preparation of the
case. Mr Wladimiroff, in his opening statement before the Tribunal, framed the problem
as: In preparing the defence, we have struggled with the hostility and suspicion with
which the Tribunal is viewed in the Serb Republic and, in particular, in the Prijedor
area. Those in power in this area have blocked avenues of investigation. . . . It might be
thought that they would be eager to help Dusko Tadic in his defence at this trial and
treat him as one of their own. This, your Honours, has not been the case. The Defence
of Dusko Tadic has been prepared with little or no help from the Prijedor authorities,
and there have been active attempts to prevent us from obtaining evidence on behalf of
our client to prove his innocence).
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433 _ Prosecutor v.Blagojevic and Jokic, ICTY, IT-02-60-T, Trial Chamber I, Section A,

, Decision on Motion to Seek Leave to Respond to the Prosecution’s Final Brief , 28

September 2004. (The purpose of a final trial brief is to give each party ‘an opportunity

to present its theory of the case based on the evidence that has been adduced during

trial” and to respond to arguments put forward in the brief of the opposing party during
the closing argument).
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35 _ Prosecutor v. Popovi¢ et al., ICTY, IT-05-88-T, T. Ch. II, Order on Final Trial
Briefs and Closing Arguments, 27 March 2009. (Allocating 9 hours to the Prosecution
and 2.5 hours to each Defence team ). Prosecutor v. Milutinovic et al., ICTY , IT-05-87-
T, T. Ch., Order on Allocation of Time for Closing Arguments , 30 July 2008 , para.3.
(Allocating the same amount of hours). Prosecutor v. Lukic and Lukic , ICTY, IT-98-
32/1-T, T. Ch. III, Decision on the Defence of Milan Lukic Request for Additional
Time for Final Brief and Closing Argument , 22 April 2009, para 6 . (Allotting one hour
per each party). Prosecutor v.Hategekimana , ICTR , ICTR-00-55B-T, T. Ch. II,
Scheduling Order with Regard to Closing Briefs and Closing Arguments, ICTR, 19
October 2009, para 2 . (Allocating two hours to each Party for presenting closing
arguments and one hour each for the rebuttal / rejoinder argument).
436 _ Prosecutor v. Mrksic et al., ICTY, 1T-95-13a, T. Ch., Scheduling Order, 8 June
1998, para. 2. Prosecutor v. Kupreskic et al., ICTY, IT-95-16-T, T. Ch, 19 July 1999.
(Judge Cassese requesting the parties to provide some sort of skeleton arguments in
writing, however, if possible, with specific and accurate references to the relevant parts
or sections or pages of the transcript’, to be elaborated in the oral closing statements).
BT _ Prosecutor v. Naletili¢ and Martinovic, ICTY 1T-98-34, T. Ch, Decision on
Prosecutor’s Motion Concerning Closing Arguments, 30 October 2002. (Rebuttal and
rejoinder argument will be allowed only in a limited timeframe).
438 _ Prosecutor v. Milutinovic , ICTY, IT-05-87-T, T. Ch , 9 July 2008, para 57 .(the
parties may consider addressing any controversial matter on which further argument or
review of all the arguments is likely to be of assistance to the Trial Chamber; secondly,
may consider addressing points made in other briefs that were not fully addressed in
their brief; and thirdly, and this is a very general direction, to simply do whatever in
your professional judgement would most effectively advance your client’s case. Now,
beyond that we do not see that it’s for us to interfere in how parties choose to frame the
closing arguments).
439 _ Prosecutor v. Stakic, ICTY, IT-97-24, T. Ch. II, 28 March 2003, paras 1 - 6.
(Providing guidance on issues to be addressed in final briefs and/or closing arguments).
40 _ Prosecutor v. S. Milosevic, ICTY, IT-02-54-T, T. Ch., Omnibus Order on Matters
Arising out of Status Conference on the Defence Case , 22 April 2005. Prosecutor v.
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Norman et al., SCS1, SCSL-04-14-T, T. Ch. I, Order for Filing Final Trial Briefs and
Presenting Closing Arguments, 29 September 2006, para 4 . Prosecutor v. Brima et al.,
SCSL , SCSL-04-16-T, T. Ch. II, 300ctober 2006 Order for Filing of Final Trial Briefs
and Presentation of Closing Arguments, paras 3 - 4 . (The final trial brief by each party
shall be presented as a brief set of arguments of propositions as to why a particular
count should be upheld or rejected, addressing specific allegations in each count and the
responsibility of the Accused, and shall include references to the testimony ofwitnesses
and exhibits with transcript page references made either in footnotes or brackets. ...
During the presentation of closing arguments, a party may orally respond to the written
submissions of the other and may bring any other final matters before the Trial
Chamber as they consider to be essential to their case.) .
441 _ prosecutor v. Naletili¢ and Martinovic, ICTY 1T-98-34, T. Ch., 30 October 2002,
Judge Liu claimed: (The purpose of the Prosecutor’s rebuttal argument is considerably
more limited and ‘must be related to the significant issues arising directly out of the
Defence final brief and closing argument which could not have reasonably been
anticipated. The Prosecution could not repeat what has already been said in its final
brief and closing argument with the sole purpose to reinforce its case).
442 _ Rule 86 (B) of the Special Court of Sierra Leone Rule of Procedure and Evidence ,
as amended on 14 May 2005 at the 6th Plenary Meeting of the SCSL. See Third Annual
Report of the President of the Special Court for Sierra Leone. The previous version of
SCSL Rule 86 (B) merely authorized parties to submit their briefs and gave no time
indication.
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- Although Rule 141 does not mention participating victims, they may also be
allowed to present closing statements, with the Chamber’s leave and in accordance with
Rule 89 (1) of the ICC RPE (the Chamber shall then specify the proceedings and
manner in which participation is considered appropriate, which may include making
opening and closing statements) .
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43 _ Les chambres du tribunal pénal international du Rwanda (TPIR) ont condamné
plusieurs accuses, jugés coupables de génocide, a I’emprisonnement a perpétuité :
Kambanda, Kayishema, Akayesu, Musema, et Rutaganda. Pour leur part les chambres
du tribunal pénal international de 1’ex- Yougoslavie (TPIY) n’ont pas hésité a imposer
des peines de 40 ans dans le cas de Jelisi¢, de 45 ans dans celui de Blaskic, et de 46
dans le cas de Krstic, ce dernier jugé coupable de génocide. Il faut observer que Jelisi¢
n’occupait pas vraiment de position d’autorité, mais I’horreur de ses crimes et son

attitude haineuse semblent influencer la chambre.
1 588 77 salall ¢ daladl A3 sal) Aliall 2Slaall i) ae) 585 Cilel oY) ae) 8 (10101 Balall asf 456
A 5al) Agliad) Al ) aUaill e
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457 - Larosa. A, op.cit. , p198. ( Le tribunal pénal international du Rwanda (TPIR ) dans
I’affaire Kayishema ou deux accusés ont été jugés coupables , I'un de quatre chefs de
génocide et I’autre d’un seul . La chambre de premiére instance a estimé que le premier
méritait un chatiment plus sévére notamment parce qu’il occupait une position élevée
d’autorité au moment de la perpétration des faits, ce qui n’était pas le cas du second.
Elle a des lors eu recours a une grille trés larges de peines et a infligé quatre
condamnations a perpétuité au premier et une peine d’emprisonnement d’une durée de
25 ans a I’autre).
8 _ For example, the following individuals have received lengthy or moderate
sentences at the ICTY:Gali¢ (life); Beara, Milan Lukié, Popovi¢ (life sentences
currently on appeal); Staki¢, Jelisi¢ (40); DragoNikoli¢, Krstic, Marti¢ (35); Sredoje
Luki¢, Brdjanin (30); Dragomir MiloSevi¢ (29); Kunarac (28);Zigi¢, Kordi¢ (25); Sreten
Luki¢, Pavkovi¢, Sainovi¢ (22); Radi¢, Naletili¢, Kovag, Krajisnik, Bralo,Mrksic,
Dragan Nikoli¢, Momir Nikoli¢, D Tadi¢ (20); Miletic (19); Santi¢, Cesié, Deli¢
(18).However, a large number of defendants have received light sentences:Obrenovié,
Borovcanin (17);§lljivanéanin (17 after initial sentence of 5); Ojdani¢, Sikirica, Simi¢,
Vasiljevi¢, Zelenovi¢, Landzo, Lazarevi¢ (15); Krnojelac (15 after initial sentence of
7'2); Bala, Babi¢, Pandurevi¢ (13); Raji¢,Josipovi¢, Tarculovski, Vukovi¢ (12); Plavsi¢
(11); Deronji¢, Furundzija, Todorovi¢ (10); D. Joki¢,Blaski¢, Muci¢ (9); Banovi¢, M
Tadi¢ (8); Strugar (7'2); M Joki¢, Aleksovski, Kvocka (7); Brahimaj,éerkez, Kos, Zaric¢
(6); Dosen, Erdemovi¢, Gvero, Prca¢, Simi¢ (5); Hadzihasanovi¢ (3%);
Deli¢,Kolundzija (3); Kubura (2) .
459 _ The following defendants all received life sentences from the international criminal
tribunal ICTR : Akayesu, Bagosora, Gacumbitsi, Hategekimana, Kambanda,
Kamuhanda, Karera, Kayishema, Muhimana, Musema , Ndindabahizi , Niyitegeka ,
Nsengiyumva , Ntabakuze , Renzaho , Rutaganda, and Seromba. The following
individuals received lengthy sentences : Kajelijeli 45 reduced from life ; Nchamihigo,
Ngeze 35reduced from life ; Semanza 35; Barayagwiza 32 ; Kanyarukiga 30 ;
Nahimana 30 reduced from life ; Kalimanzira , Munyakaz , Ntakirutimana |,
Ntawukulilyayo ; Ruzindana, Simba, Setako 25 , Rukundo 23 , Although a range of
other defendants received lesser sentences, it is still the case that almost half of all ICTR
sentences were life sentences. Only Gali¢, Beara, Milan Luki¢ and Popovié
havereceived life sentences at the ICTY, and the latter three are all currently on appeal.
(Staki¢ received a lifesentence from the trial chamber but it was reduced to 40 years by
the Appeals Chamber.) .
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460 _ Compare ICTY Statute, Art 24(1) (‘in determining the terms of imprisonment, the
Trial Chambers shall have recourse to the general practice regarding prison sentences in
the courts of the former Yugoslavia’) with ICTR Statute, Art 23(1) (‘in determining the
terms of imprisonment, the Trial Chambers shall have recourse to the general practice
regarding prison sentences in the courts of Rwanda’)

461 _ Prosecutor v Rutaganda, ICTR Trial Chamber, judgment, 6 December 1999, para
456. (The ICTY apparently believes that it is important to both educate soldiers in
conflict zones and induce them to comply with basic standards of international
humanitarian law).

462 _ (The term harsh treatment is a term of art in the literature on punishment and does
not refer to extreme forms of punishment, such as forced labor or corporal punishment,
that are meant to inflict undue suffering on the prisoner. Rather, ‘harsh treatment’
simply refers to the idea accepted by most but rejected by others—that punishment
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requires a deprivation more significant than mere token punishments or shaming. In the
context of the standard punishment literature, then, harsh treatment usually boils down
to the question of justifying imprisonment (as opposed to lesser forms of punishment

such as small monetary fines).
) sal) Ailial) AaSadll i) ae) g cle) jaYl ac) @ (e 146 3alall ksl 463
. A gall Agilial) AaSaall Ul ae ) g8y Cile) jaY) ael g8 (e T 55 588 146 salall kil 464
Al 5l Agliall AaSaall oY) sl (e 2 5 i 77 Balad ki) 465
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470 _ Larosa. A, op.cit. , pl81. (Beccaria avait déja exprimé I’idée de proportionnalité en

ces termes : le but des peines n’est ni de tourmenter ou d’affliger un étre sensible, ni

d’empécher qu’un crime déja commis ne le soit effectivement, le but des chatiments

n’est autre que d’empécher le coupable de nuire encore a la société et de détourner ses

concitoyens de tenter des crimes semblables. Parmi les peines et la maniere de les

infliger, il faut donc choisir celle qui, proportion gardée, doit faire I’impression la plus
efficace et durable sur I’esprit des hommes et la moins cruelle sur le criminel).
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471 _ Procureur C Kambanda, ICTR, ICTR-97-23-I, jugement portant condamnation, 04 /
09 / 1998, para 33. (The heinous nature of the crime of the genocide and its absolute
prohibition make its commission inherently aggravating).
472 _ Procureur C Celibici, ICTY, ICTY-97-23-1, jugement, para 1220.. Procureur C
Kambanda, TPIR, IT-97-23-1, jugement portant condamnation, para 44.Procureur C
Kayishema, TPIR, TPIR 95 — 1, jugement portant condamnation, para 41.
473 _ Procureur C Kvocka, TPIY, IT- 98 - 30, jugement, 2 / 11 / 2001, para705.
Procureur C Celibici ICTY, ICTY-97-23-1, jugement, paral243. Procureur C
Kayishema, TPIR, TPIR 95 — 1, jugement portant condamnation, para 41. Procureur C
Sikirica, TPIR, IT95 — 8, 13/ 11/ 2001, jugement portant condamnation, paral39 - 210.
Procureur C kristic, TPIY, IT- 98 -33, jugement, 2/ 8/ 2001, para 711.
474 _ Procureur C kristic, TPIY, IT- 98 -33, jugement, 2 / 8/ 2001, para 711.
475 _ Procureur C Tadic, TPIY, IT- 94 — 1, jugement portant condamnation, para 57.
Procureur C Tadic, TPIY, IT- 94 — 1, jugement relatif a la sentence , paral9 — 20.
Procureur C Erdemovic, ICTY, IT-96-22-T, jugement portant condamnation, para 44.
Procureur C Kambanda 705 . Procureur C Akayesu, ICTR, ICTR 96 — 4, jugement, 02 /
09 / 1998, para 36.
476 _ Procureur C Celibici, ICTY, ICTY-97-23-1, jugement, para 1217 — 1244 - 1251.
Procureur C Kayishema, TPIR, TPIR 95 — 1, jugement portant condamnation, para 17.
477 _ Procureur C Celibici, ICTY, ICTY-97-23-1, jugement, para 1244,
478 _ Procureur C Tadic, TPIY, IT- 94 — 1, jugement portant condamnation, para 56 .
Procureur C Tadic, TPIY, IT- 94 — 1, jugement relatif a la sentence, para 41.
479 _ Procureur C Blaskic, TPIY,, ICTY, IT-95-14-T, jugement , 03/03/2000, para 783 —
785.
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480 _ Procureur C Jelisic, ICTY, IT-95-10-T, Judgment, Dec. 14 1999, para 130 .
481 _ Procureur C Kambanda , ICTR, ICTR-97-23-1, para 42.
82 _ Procureur C Kvocka, TPIY, IT 98-30, para 701. Procureur C Krstic, TPIY, IT 98 —
33, para 698 - 703
483 _ Procureur C Kunarac, ICTY, IT 96 - 23, Judgment, 12/06/2002, paras 864 — 874.
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489 _ Kinsh. Patrik ,On the uncertainties surrounding the standard of proof in proceeding
before the international courts and tribunals , in Individual Rights and International
Justice , edited by Gabriella .Venturini and Stephen. Barriatti, Milano, Guiffré editoré,
2009, p 427. According to the writer standard of proof refers to (the degree of
persuasion which the tribunal must feel before it decides that the fact in issue did
happen).

112



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

Aiba gl (i) 1) (B € g Jra i 111

Db & Jidd) &Sl s Continental Law s¥) Osal) aaiay
s Apide sse 5aY) 3lai el u Intime conviction bl s aSY) Slaic Y
uial (A ) sl XS Cua g 3l O GEN ) jlaall 138 aa ¢ Afla
al S5 A Baall sy dlle Ay paall (gseall B oSay Bl G e
o=l & iy el 138 (8 G al) Cuiad gl O it 9048 ja JalSy
daald dum 5 ymall ALY (e agal a5 ) Basiall S L e g seall L8y
UIS]‘. ELLEY'I _)Luu 9 ‘Lsh.u _)Lu..o L_gLuc.'l U'H u..:\.ahf'l &Ju.ua]'l L_uL'\ (s u’g
el &l ¢ pa e o giy g3 Full persuasion of the Judge ~=lll
ol gy i Yu‘L_U'I.J?‘)le 491¢Mﬁwﬂlwlday1w
uﬁﬂjﬁdudiJ}huuiwum@djwd_ﬂLmly u.lc.d]'u
bl saie Y e WSall jlee dia & ) ddl) e pan el Fawy
oaiill e AN 5s 8 amldll 3y s Aalaial) dalal) (goladll (e 4l | yiine
il sle s Common Law (SsuSas - slai¥) O glall adiey cllly (he
) 2@l Jpay slhadl 55 Beyond a reasonnable doubt  J saxal)
49455 51 g a3 (aida agiall O deli 5 ) 5Ly
AU (A oal) G gilal) A aSall jlma:2 —1-1

0 _The French code of criminal procedure, Article 353 stipulates: (The law does not
ask judges for an explanation of the means by which they are convinced, it does not set
any particular rules by which they must assess the fullness and adequacy of the
evidence; it stipulates that they must search their conscience in good faith and silently
and thoughtfully ask themselves what impression the evidence given against the
accused and the defiance’s arguments have made upon them. The law asks them only
one question which sums up all of their duties 'Are you personally convinced )

1 _The German code of civil procedure in article 286 stipulates : ( Paying due regard
to the entirety of the proceedings, including the evidence presented, if any, it is for the
court to decide, based on its personal conviction, whether a factual claim is indeed true
ornot ).

492 _The German Supreme Court has made it clear that the judge may not content herself
with a mere assessment of probabilities. Even a very high probability would not be
enough. Initial doubt is acceptable. But the judge must have overcome this doubt. This
is not meant to defer to judicial discretion, but to judicial intuition. The standard is an
empirical one. The crucial feature is “the psychic state of taking a fact for true. The test
is built on “ethos, experience and intuition.

493 _ Kinsh. Patrik, op cit, p 430.

- The Pennsylvania jury instructions put the standard thus ( To find the defendant
guilty beyond a reasonable doubt, you must be convinced offhis] [her] guilt to the same
degree you would be convinced about a matter of importance in your own life in which
you would act with confidence and without restraint or hesitation . A reasonable doubt
1s a doubt that would cause a reasonably careful and sensible person to hesitate before
acting upon a matter of importance in his or her own affairs).
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95 _ La cour internationale de justice (C.I.J) dans I’affaire du détroit de Corfou s’est
référée a la preuve au-dela de tout doute raisonnable pour rejeter la deuxieme theése du
gouvernement Britannique selon laquelle le mouillage des mines avait été effectué avec
la connivence du gouvernement Albanaise.
i) 55 Wit g dalal) 4 sall Ailiadl daSadl Y ac) g8y Cilel Yl ac) 8 (e 87 Balall kil - 496
i Suall WSlaall Gadiel a8l | Adsall dnlall AeSaall Y 2ol by Clel ) eld e 66 sl
agle LY ae) g8y el jaYl ac) 8l sl pUai) i pae a2 Jlasall 138 S5k 5 § ey sl

497 _ Prosecutor V Kvoc'ka et al. (IT-98-30/1-A), Judgment, 28 February 2005, para. 23
the Trial Chamber is required only to make findings of those facts which are essential to
the determination of guilt on a particular count. It is not necessary to refer to the
testimony of every witness or every piece of evidence on the trial record. It is to be
presumed that the Trial Chamber evaluated all the evidence presented to it, as long as
there is no indication that the Trial Chamber completely disregarded any particular
piece of evidence. There may be an indication of disregard when evidence which is
clearly relevant to the findings is not addressed by the Trial Chamber’s reasoning, but
not every inconsistency which the Trial Chamber failed to discuss renders its opinion
defective).

317 U <2004 Al dahal) <55 il a3 alEl ¢ g simall Sliadl ) Gl ¢ 2l dan) Hg p - 498
499 _ Larosa .A, op.cit, p 438.
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4€a agiall 5 plaall ()5S SOlangiel Al il jall g AlaY) ands e ddvic § ga
agiall mllial judy Lails GLil) (Y calall (al Y sina S5 5 o) Sy Le JS) adall
063350 ) (g sl e Jiminy (o3l glall ol ol gl il 2
SOTG}Y\MUAML;J}@&_UNMJSJMJJ”JM\LuJJ 283 Ay
oD o iy deand (e Jgimall Sl LS gall sl aldl) ool sagall () K5
035 Ll Ly o Sgmy 30 ey AN 5 Diac (0l e Ay o
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a3 Jal se LIS 55l 3algd il ol Lealaal Gl sain) (Sa Y 48 g Claled

390 Procureur C Blaskic, ICTY, IT-95-14-T , jugement , paras 386 — 393.

- Procureur C Blaskic, ICTY, IT-95-14-T, jugement, para 401. (Coordination des
troupes impliquées dans les attaques).
392 . Procureur C Celibici, ICTY, IT 96 — 2, jugement, para 821 (participations des
accusés Delic et Landzo a des sévices qui ont causés la mort d’une victime).
393 _ Procureur C Blaskic,. ICTY, IT-95-14-T, jugement, para 495 (le fait que ’accusé
n’a pas pris les mesures raisonnables pour empécher la perpétration des crimes).
304 _ Procureur C Furundzija, ICTY, IT 95 — 17 / 1, jugement, para 120. (la chambre
dresse alors le constat des faits pertinents).
Loy pdiall Ul b a5 pualal) L ey (A A 5al) ) L 317 o ¢ Gl e ¢ (o a5 ez il 505
bl 3haiad Bl ya ()5S3 in LgalSal Cupanst] Aipma Jagl shay AaSaall 285 3 (lawal y ¢ (53 Ak a3
t_l.l.l.»..ﬁg.lc Ll ) DA e Ghidl 13s 3lel ja S i) AaSaa 8l i ¢ o silall al Ay Al
0 aSall )geal i 1oy AU ALzl o jaiu) L8 Uad aSadl Gl 13 s saa Al Glaiall (558 ¢ ASaY)
o0 aSall sld g Jad Al e LLiiua) A Uad aSall Ol 13 Sl | oY) 8 adka ) ¢ )

L;JLQM g.ba.“ g...aLﬁ.“ gl:. (B ‘)J:LS.‘M 4llila ( IVl
96 _ Calvo — Goller . Karin , The trial proceedings of the international criminal courts ,
Leiden , Martinus Nijhoff Publishers , 2006 , p 102 . ( the American Bar Association
(ABA) proposed the following definition: “It is not required that the [prosecutor] prove
guilt beyond all possible doubt. The test is one of reasonable doubt. A reasonable doubt
is a doubt based upon reason and common sense-the kind of doubt that would make a
reasonable person hesitate to act. Proof beyond a reasonable doubt must, therefore, be
proof of such a convincing character that a reasonable person would not hesitate to rely
and act upon
in the most important of his or her own affairs).
297 _Procureur C Celibici, ICTY, IT 96 — 2, jugement, para 800.
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398 _ Procureur C Furundzija, ICTY, IT 95 — 17/ 1, jugement, para 365 — 368. Procureur
C Celibici, op.cit. , jugement, para 360 — 897. Procureur C Aleksovski, ICTY, IT-95-
14/1-AR73, jugement, para 124. Procureur C Tadic, op.cit. , jugement, para 232.
399 _ Procureur C Aleksovski, ICTY, IT-95-14/1-AR73, jugement, para 63.
210 _ Procureur C Tadic, ICTY. IT-94-1-T, jugement, para 64.
¢l ) AaSaal bl AUl (e 22 Bl ¢ Lidlue 5 daSaal ) Al (e 23 ol ki - ST
3 Saaal) aSlaall ApulisY) Adai) o B LEY) pe ¢ A sal) Aliall AaSaall sl QLS (he 74 52
OY ghaa ye LgalSal laaly cald dSladll o g o1 s ) ady el gl ezl ) S gl 5 § ey 5

A
312 _ Statut de la cour permanente de justice internationale ( CPJI ) article 54 alinéa 3 et
article58 ;Statut de la cour internationale de justice (ClJ ) article 54, paragraphe 3 ;
Reéglement de la cour européenne des droits de I'homme (C.E.D.H ) , article 22 ,
paragraphe 1 ; Statut de la cour inter —américaine des droits de I’homme ( C.ILA.D.H
Jarticle 24 .
313 - Procureur C Celibici, TPIY , IT-96 — 21 , chambre d’appel , ordre on motion of the
appellant , Esad Landzo , for permission to obtain and adduce further evidence on
appeal , 7/12/1999.
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214 _ Larosa. A, op.cit. , p 421.
Y AUl (e 2 58 22 Balall ¢ Lidlug 5 AaSaad bl AU (e 2 58 23 salall kil 513
A sall Atiad) AaSaall sl AUsill e 55 38 75 salall ¢ Jail ) AaSadl
Oe 124 53l ¢ dalad) 4 sall 4liad) Slaall LY sel iy Slel jaY) ae) 58 e Ter98 salall kil 516
- Al sal) Atadl aSlaall LS ac) 48 5 Cile) jalY) ac) 58
17 - Larosa. A ,ibid , p424.
sl € sk daSaal o) Aldaill (5017 33N ¢ & yie )53 AaSaal paslia) Qlaill (ha 26 Balall i - 518
iaSaal B aeldy el aY) 2ol Ge Ter98 sdlalle Lidue 5 daSadd alul) Al Ge 23
Agiliall AaSaall Ll el (e 5558 75 5alal) ¢ il 5 ) AaSaal aslY) QUaill (ge 22 3alall ¢ LDt 5
A sl
219 _ Larosa. A , ibid , p 424.
320 _ Ascensio. Hervé, La motivation des décisions des juridictions pénales
internationales, pp210 - 211. Sous la direction de Ruiz Fabri. Héléne et Sorel. Jean-
Marc, La motivation des décisions des juridictions Internationales, Paris, Pedone, 2008.
321 _ Robert. Pierre, La procédure du jugement, in Droit International Pénal sous la
direction de H. Ascencio, E. Decaux et A. Pellet, Paris ,Pedon , 2000 , p 834.
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- Voir: Reglement de la cour internationale de justice (CIJ ) article94,

paragraphel ;Statut du Tribunal de la mer , article 30 paragraphe 1 et 2 et Reglement ,

article 125 paragraphe 1,Statut de la cour européenne des droits de ’homme, article 45 ,

paragraphe 1, Réglement de la cour européenne des droits de 'homme (C.E.D.H ) ,

article74, paragraphe 1 ; Reglement de procédure de la cour inter —américaine des droits

de I’homme ( C.I.LA.D.H ) article 55, paragraphe 1 .
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527 _See on reparation of victims in international criminal law : The case — based

reparation scheme at the international criminal court, American university , Washington

college of law , War crimes reasearch office , legal analysis and education project N 12,
June 2010 , www . wcl.american.edu / warcrimes pp 1 —71.
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336 _ See: Michel. John David, Compensating Acquitted Defendants for Detention before
International Criminal Courts, Oxford, Journal of International Criminal Justice &
(2010), 407 — 424. Von Heller .Kevin, what happens to the Acquitted? , Cambridge,
Leiden Journal of International Law, 21(2008), pp.663—680.
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338 _ La cour européenne des droits de ’homme (C.E.D.H ), Neumeister V Austria
,1968 , application N 1936 /63
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>3 _ La cour européenne des droits de ’homme (C.E.D.H), LetellierVFrance, 1991,
application N 12369/86.
340 _ La cour européenne des droits de ’lhomme (C.E.D.H), SmirnovaVRussia, 2003 ,
application N 46133/99.
> _ In many domestic criminal jurisdictions, the acquitted accused may be
compensated for the deprivation of liberty and economic loss suffered as a direct result
of the proceedings against them. Compensation for the acquitted accused is available in,
amongst other countries, Norway,Sweden, Denmark, Austria, Germany, the
Netherlands, Iceland, Italy and Latvia .
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i) 5l Aliadl LaSaall sl
343 _ Prosecutor V Rwamabuka, (ICTR-98-44-C-T), Trial Chamber, Decision on
Appropriate Remedy, 31 January2007, para 43.
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330 _ Michel. J, ibid, pp 417 .

31 _ On the basis of the above, many propose an amendment to include the following
Rule in the ICTY and ICTR Rules of Procedure and Evidence under Part Six Section
Three, as Rule 99 bis. The same paragraphs could be included in Article 85 of the Rome
Statute, as paragraphs (4)"(8).Rule 99 bisCompensation to an acquitted person :

(1) Compensation may be awarded by a Chamber, where it considers such
compensation consistent with the interests of justice, to a person who has been released
from detention following a final decision of acquittal.

(2) In determining the amount of compensation, a Chamber may consider the actions
of the acquitted person that contributed causally to their detention, provided that it was
reasonably foreseeable that their actions could lead to or prolong detention.

(3) The amount of compensation will be E70 per day of detention, unless otherwise
determined under paragraph 2 of this Rule.145.

332 _ Michel. J, ibid, p 423.
333 _ The United Nations General Assembly has approved the ICTY budget for the 2008
/ 2009 biennium at about E230.6 million,148 and the ICTY’s extra-budgetary resources
are about E2.3 million.149 Thus, a retroactively implemented compensation scheme
would cost approximately 0.34% of the ICTY’s 2008 / 2009 budget .
>4 _ Prosecutor v. Rwamakuba, ICTR 98-44C-T, Judgment, Sept. 20, 2006.
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- Prosecutor v. Rwamakuba, ICTR 98-44C-T, Decision on Appropriate Remedy, Jan.
31, 2007.
3% _ Prosecutor v. Rwamakuba,ICTR 98-44C-T, Decision on Appeal Against Decision
on Appropriate Remedy, para 26 Sept. 13, 2007.
37 - Prosecutor v Kajelijeli , ICTR 98-44A-A, Appeals Judgment, May 23, 2005.
(Juvénal Kajelijeli who had been found guilty by an ICTR Trial Chamber of genocide
and extermination as a crime against humanity, filed an appeal challenging theICTR’s
jurisdiction on the basis of the alleged illegality of his arrest and detention.Kajelijeli had
been arrested without warrant on June 5, 1998 in Benin and was nottransferred to the
ICTR until September 9, 1998, ninety-five days later. Kajelijeli’s initialappearance
before a judge of the ICTR did not take place until April 7, 1999, after he hadbeen held
in custody for an additional 211 days).
>% _ The Appeals Chamber held that the 211-day delay between the Appellant’s transfer
to the International Tribunal and the initial appearance before aJudge of this
International Tribunal constitutes extreme undue delay.Thus, the Appealschamber
reduced Kajelijeli’s sentence from two life terms in prison and one term of 15years to a
term of 45 years as an appropriate remedy pursuant to Article 2(3)(a) of the ICCPR,
balancing the violation of fundamental procedural rights against the extraordinary
seriousness of his criminal conduct ).
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363 - Larosa. A, op.cit., p 213.
364 _ Prosecutor V Aleksovski (IT-95-14/1-A), Judgment, 24 March 2000, paras. — 107
110.
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%6 _Voir larticle 14 alindas 5 du Pacte international relatif aux droits civils et
politiques, Résolution de I’Assemblée générale des Nations 2200A (XXI) du 16
décembre 1966,
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67 _L’article 2 paragraphe ldu septiéme Protocole additionnel a la Convention

européenne de sauvegarde des droits de 'homme et des libertés fondamentales dispose
notamment que « Toute personne déclarée coupable d'une infraction pénale par un
tribunal a le droit de faire examiner par une juridiction supérieure la déclaration de
culpabilité ou la condamnation. »).
268 _ L’article 8 paragraphe 2 alinéa h de la Convention américaine relative aux droits de
'homme prévoit un droit d’appel devant des juridictions supérieures depuis 1969.
399 - La Charte africaine des droits de I'homme et des peuples n’a toutefois pas prévu de
double degré de juridiction et de droit d'appel, bien que deux auteurs aient affirmé
qu’elle protege le droit d’appel de facon comparable aux autres dispositions régionales.
370 _Prosecutor v. Delalic, Mucic, Delic & Landzo (Celebici II), ICTY,IT-96-21-A,
Judgment, Feb. 20, 2001, para 765
371 _Rapport du Secrétaire général établi conformément au paragraphe 2 de la résolution
808 (1993) du Conseil de sécurité, S/25704, 3 mai 1993, p. 31. Le Secrétaire général a
observé que « c’est un élément fondamental des droits civils et politiques qui a,
notamment, été consacré par le Pacte international relatif aux droits civils et politiques »
372 _Procureur C Barayagwiza, ICTR-97-19-AR72, Chambre d’appel, Arrét ,3 novembre
1999, par. 40.
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375 _ Conway. Gerard, Ne Bis in Idem in International Law, International Criminal Law
Review, 2003, N 3, pp. 228 - 241.
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- Tracol .Xavier, Les procédures d’appel et de révision devant les juridictions internationales pénales ,

. Theése Soutenue le 5 décembre 2009 , école doctorale de sciences juridiques et politiques , université de
Paris ouest , Nanterre / la défense , p 24.
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623 _Procureur C Muvunyi, ICTR-2000-55A-A, Chambre d’appel, Arrét, 29 aoiit 2008,
par. 32.
624 _Procureur C Erdemovic (« Ferme de Pilica »), TPIY,IT-96-22-A, Chambre d’appel,
Arrét,7 octobre 199 . Procureur C Aleksovski (« Vallée de la Lasva »), TPIY, IT-95-
14/1-A, Chambre d’appel, Arrét, 24 mars 2000, par. 39 - 55.
625 _Procureur C Tadic (« Prijedor »), TPIY, IT-94-1-A, Chambre d’appel, Arrét, 15
juillet 1999, par. 238 - 272. Procureur C Aleksovski (« Vallée de la Lasva »), TPIY,IT-
95-14/1-A, Chambre d’appel, Arrét, 24 mars 2000, par. 13 - 28.
626 _ Procureur C Oric, TPIY, IT-03-68-A, Chambre d’appel, Arrét, 3 juillet 2008, par.
60.
627 _ Procureur C Akayesu , ICTR-96-4-A, Chambre d’appel, Arrét, ler juin 2001, par.
445,
628 _ Procureur C Bagosora et autres (« Médias »), ICTR-96-7-A, Chambre d’appel,
Décision on Interlocutory Appeal Relating to Disclosure under Rule 66(B) of the
Tribunal’s Rules of Procedure and Evidence, 25 septembre 2006.
629 - Procureur C Lubanga Dyilo, ICC , ICC-01/04-01/06 OA 11, Situation en
République démocratique du Congo , Chambre d’appel, Arrét relatif a I’appel interjeté
par Thomas Lubanga Dyilo contre la décision rendue oralement par la Chambre
préliminaire I le 18 janvier 2008, 11 juillet 2008 , par. 68 - 73.
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630 _ Procureur C Kony et autres, ICC, ICC-02/04-01/05 OA 3, Situation en Ouganda
Affaire , Chambre d’appel, Judgment on the appeal of the Defence against the
“Decision on the admissibility of the case under article 19 (1) of the Statute” of 10
March 2009, 16 septembre 2009 , par. 80.
631 _ Procureur. Delalic et autres (« Camp de celebici »), TPIY, IT-96-21-A, Chambre
d’appel, Arrét, 20 fevrier 2001,par. 269 - 293.
632 _ Procureur C Hadzihasanovic et autres (« Bosnie centrale »), TPIY,IT-01-47-AR73,
Chambre d’appel, Décision relative a I’appel interjeté contre le refus d’autoriser I’acces
a des pieces confidentielles admises dans une autre affaire, 23 avril 2002, p. 3.
633 _ Procureur C Simic et autres (« Bosanski Samac »),TPIY, IT-95-9, Chambre
d’appel,Décision relative aux appels interlocutoires interjetés par 1’Accusation
concernant I’utilisation de déclarations non admises en vertu de I’article 92 bis du
Réglement pour contester la crédibilité d’un témoin et pour raviver ses souvenirs, 23
mai 2003, par 19.
634 _ Procureur C Karemera et autres, ICTR-98-44-AR65, Chambre d’appel, Decision
on Matthieu Ngirumpatse’s Appeal Against Trial Chamber’s Decision Denying
Provisional Release, 7 avril 2009,par. 12.
635 _ Procureur C Ngirabatware, ICTR-99-54-A, Chambre d’appel, Decision on
AugustinNgirabatware’s Appeal of Decisions Denying Motions to Vary Trial Date, 12
mai 2009, par 27.
636 _ Procureur C Zigiranyirazo, I[CTR-2001-73-AR73, Chambre d’appel, Décision
relativea I’appel interlocutoire de Protais Zigiranyirazo, 30 octobre 2006, par. 22 - 23.
37 _ Procureur C Galic (« Sarajevo »), TPIY, IT-98-29-A, Chambre d’appel, Arrét, 30
novembre 2006, par. 455. Procureur C MrkSic et Slivancanin (« Hopital de Vukovar
»), TPIY, IT-95-13/1-A, Chambre d’appel, Arrét, 5 mai 2009, paras 353- 364.
638 _ Procureur C Kordic et Mario Cerkez (« Vallée de la Lasva »), TPIY,IT-95-14/2-A,
Chambre d’appel, Arrét, 17 décembre 2004 , par 119.
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639 _ Procureur C Kvocka et autres (« Camps d’Omarska, de Keraterm et de Trnopolje

»), TPLY, IT-98-30/1-A, Chambre d’appel, Arrét, 28 février 2005, par. 34. Procureur C
NaletiliC et Martinovic (« Tuta » et « tela »),TPIY, IT-98-34-A, Chambre d’appel,
Arrét, 3 mai 2006, par. 26 . Procureur C Simic et autres (« Bosanski Samac »), Affaire
n° IT-95-9-A, Chambre d’appel, Arrét, 26 novembre 2006, par. 23.
640 _Procureur C Kvocka et autres (« Camps d’Omarska, de Keraterm et de Trnopolje
»), TPIY IT-98-30/1-A, Chambre d’appel, Arrét, 28 février 2005, par. 35. Procureur C
Simic et autres (« Bosanski Samac »),TPIY, IT-95-9-A, Chambre d’appel, Arrét, 26
novembre 2006, par. 25.
641 _ Procureur C Dusko Tadic (« Prijedor »), TPIY, IT-94-1-A, Chambre d’appel,
Décision relative a la requéte de I’appelant aux fins de prorogation de délai et
d’admission de moyens de preuve supplémentaires,15 octobre 1998 , par. 38.
%42 _Procureur C Krnojelac (« Foca-KP Dom »), TPIY, IT-97-25-A, Chambre d’appel,
Arrét, 17 septembre 2000, par. 1609.
643 _ Procureur C Krnojelac (« Foca-KP Dom »), TPIY, IT-97-25-A, Chambre d’appel,
Arrét, 17 septembre 2000, para 187 .
644 _ Procureur C Sainovic et Ojdanic (« Kosovo »), TPIY, IT-99-37-AR65,Chambre
d’appel, Décision relative a la mise en liberté provisoire, 30 octobre 2002, par. 10 et 11.
645 _ Procureur C Karera, ICTR-01-74-A, Chambre d’appel, Arrét, 2 février 2009, par.
57.
646 _ Procureur C Erdemovic (« Ferme de Pilica »), TPLY, IT-96-22-A, Chambre
d’appel, Arrét, 7 octobre 1997, par. 15.
647 _ Tracol. X, op.cit , p 81.
648 _ Tracol. X, ibid, p 79 .
649 _Procureur C Hinga Norman et autres (« CDF »),SCSL ,SCSL-2004-14-T, Chambre
d’appel,Decision on Interlocutory Appeals Against Trial Chamber Decision Refusing to
Subpoena the President of Sierra Leone, 11 septembre 2006 , par 5.
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- Procureur C Furundzija (« Vallée de la Lasva »), TPIY,IT-95-17/1-A, Chambre
d’ appcl Arrét, 21 juillet 2000, par. 238.
633 _ Procureur C Furundzija (« Vallée de la Lasva »), TPIY,IT-95-17/1-A, Réponse de
I’ Accusation,28 juin 2000, par 7 — 17. Procureur C Delalic et autres (« Camp de celebici
»), TPIY, IT-96-21-A, Chambre d’appel, Arrét, 20 février 2001, par. 718.
654 _Tracol. X, op.cit, p 85 .

A 5ol Aital) AaSaall aslisy) AUl e 1 3 8 82 salall kil - 655
656 _Tracol. X, op.cit , p 80 .
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657 _ Procureur C Furundzija (« Vallée de la Lasva »), TPIY, IT-95-17/1-A, Chambre
d’appel, Arrét, 21 juillet 2000, par. 41 a 69. Procureur C Tadic (« Prijedor »), IT-94-1-
A, Chambre d’appel, Décision relative a la requéte de I’appelant aux fins de prorogation
de délai et d’admission de moyens de preuve supplémentaires, 15 octobre 1998, par. 48
- 50 - 65. Procureur C Nahimana et autres, ICTR-99-52-A, Chambre d’appel, Arrét, 28
novembre 2007, par. 138.
658 _Hervé Ascensio et Rafaélle Maison, L’activité des Tribunaux pénaux
internationaux, Annuaire francais de droit international, 1998, XLIV, p. 383.
659 _ Procureur C Nahimana et autres, ICTR-99-52-A, Chambre d’appel, Arrét, 28
novembre 2007, para 67.
650 _ Procureur C Nahimana et autres, ICTR-99-52-A, Chambre d’appel, Arrét, 28
novembre 2007, para 173.
61 _ Procureur C Krstic (« Srebrenica-Corps de la Drina »), TPIY, IT-98-33-A,
Chambre d’appel, Arrét, 19 avril 2004, para 191. (la Chambre d’appela par exemple
que : si I’Accusation n’est pas, a premiére vue, tenue de signaler les éléments a
décharge communiqués en application de ’article 68, I’accusé n’en a pas moins le droit
de faire valoir, a titre de moyen d’appel, qu’il a subi un préjudice du fait méme que
I’ Accusation s’en est abstenue ) .
662 _ Procureur C Blaskic (« Vallée de la Lasva »), TPIY, IT-95-14-A, Chambre d’appel,
Arrét, 29 juillet 2004, paras 190 - 246.
663 - Procureur C Kupreskic et autres (« Vallée de la Lasva »), TPIY,IT-95-16-A,
Chambre d’appel, Arrét, 23 octobre 2001, para 114. Procureur C Kvocka et autres («
Camps d’Omarska, de Keraterm et de Trnopolje »), TPIY,IT-98-30/1-A, Chambre
d’appel, Arrét, 28 février 2005, par. 33. Procureur C Naletilic et Martinovic (« Tuta » et
« Stela »), Affaire n° IT-98-34-A,Chambre d’appel, Arrét, 3 mai 2006, par. 26.
Procureur C Simic et autres (« Bosanski Samac »), Affaire n° IT-95-9-A, Chambre
d’appel, Arrét, 26 novembre 2006, para 23.
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664 _ Procureur C Kajelijeli, ICTR, ICTR-98-44A-A, Chambre d’appel, Arrét, 23 mai
2005, paras 251 - 255.
665 _Procureur C Kunarac et autres (« Foca »), TPIY, IT-96-23 & 23/1-A, Chambre
d’appel, Arrét, 12 juin 2002, par. 41 .Procureur C Nikolic (« Srebrenica »), TPIY, IT-
02-60/1-A, Chambre d’appel, Arrét relatif a la peine, 8 mars 2006, p. 140
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1330 g Tualall Ayl Aglinl) AaSaall CAEY) 2 ) gi g il jaY) 22 g e 109 531
1) gy alall A sal) Aliadl AaSaall LY 2l 85 Cle) 2l ael g8 (e 111 82lall yai) - 668
669 _ Procureur C Kunarac et autres (« Foca »), TPIY, IT-96-23 & 23/1-A, Chambre
d’appel, Arrét, 12 juin 2002, par. 43.
670 _ Procureur C Kunarac et autres (« Foca »), Affaire n° IT-96-23-A & 1T-96-23/1-A,
Chambre d’appel, Arrét, 12 juin 2002, par. 48.
141



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

Sle o of calina)l Gaslall (S LS 671CalmnY) 5 Sie anii (e 40 DA
Jaailly Calitiuy) 4 je 85 (672a0ill (e Loy 15 Jal 8 iy Gl jla¥) 5 Sas
5o Gkl S5 ) Al shall saall 038 (g jad s L sy 90 2 il all 3
Lol llia o 080 3) 5all 038 el CaliiuY) 48 2l (Kayy @ sdall juasi (ge
Joadl) ddad ae ga 2oy oy Calitiuy) 48 )2 2585 G736l 5 3l dpe i 50
Onhall 3 Juadll &5 6746 seal) Cal yhal ladily Javsall o 58 5 Calitiny) (il
o g seall yu U dia jle Al de guim ga IS 1) Alaaine déiay Calisiully
LaSlaal) 48 jal L) Jawd) Gelad e ey 48 Juadlly Calitiuy) 48 je o 58
e jual | el Gilhl e ALK el KAl Caliny) A8 e S N8
6754 01le duds sie N daladl 0 e 4 Ghaill ) LeSa Calitiu)
D1AN & s Las ) pall dilial) AaSaall 3 Calitiul Cedall Cile) ja) Caliss
el sls Bel a5 &y gall 5 A3aY) AlSaT 3 LY Cedall a8 Al Cus il
6765y adia Cophall jUad) Gl (e Legy 30 sbadl ac 50 A pall s
¢ 677 gaa o Lo Sllia o < ad 1) caliituy) Jal aaad o calasiuy) 4a jal oS
Gl bl o () sl Slata) ) il dileial @ el Calitia o
M) )l e all 5 5slats ¥ dal (3 el 1 5301 5 A sl 5 paliaiall
Dbl &l e Opes 9o QWY dal 50 O 3 68 il Gkl
B dajd dsa g Adgacaa ot iYL ekl glad 1Y) Cailinal okl
aoliud | dgas 5 bl Slla cilS13) Jla ¥ aadd Calitin) 48 jal (Say 679 Giaa
S & el e 3 e cailina) Gaslall J peas dalidl @l 8l e dsita
Ol el 9o Al e g5k )8 ol 8 @) all oda Jiaii | ) all &jaal
dajall o5y ASladl) dail 5 Glel aY) de pu Al e S 1,8l i
P (583 V) (o3 oF Sy iy L8 I8 i) da e A of Aglay)
Aaily eleadd 3l sl Lagall) 48 jall ) 8 SIS (680 o) oY) jaw 3 S

ALl Lidue gu dalal) 4 5all dlial) daSaall caldY) ae ) 85 Cilel jal) ae) 58 e 112 8okl ylasl - 671
il s

Al Ladie o dalall 4 5all 4ilall daSaall i) ae) 85 Cile) oYl ae) 8 (e 113 salall ksl - 672
il s

Al 5al) Alal) daSaall il ae ) B 5 Sile) jaY) 2o 8 e 116 33kl lasl - 673

Al 5al) Alal) daSaall LByl ae ) B 5 Gile) jalY) 2o ) 8 e 114 33kl lasl - 674

Lise 50 Aalad) 4 5all 40lall AaSaall GldY) ael 85 Cilel jaY) 22l 8 (e bis 116 33kl ksl - 675
il gy Aaladl A sal) Apiliadl AaSaall iyl ae) g8 g Dle) jai) 2el 8 (e 118 Balall 5 daludl

A sall A0lad) AaSaall lEY) ae) 58 5 Cle) o) ael g8 (pa 1 38 150 salall ylasl - 676
A 5all dgiliad) AaSaall LYY 2l g8 5 Clel oYl ae ) 8 (e 2 338 150 salall ylail - 677
. A gal) Aliad) AaSaall LYl ae ) 585 Cle) jalY) ae) 8 e 1 3588 154 salall kil - 678
LA 5ol Ailiad) AaSaall Y ael By Cale) ol el 8 e 2 38 154 salall ki) - 679
Al sl Alad) daSaall i) QUi (e ] 5 58 82 salal kil - 680

142



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

Cashll s e W) e Jpanl) 25 681 yk 35 o aili] J2by soase <l gl
4l ) s (il sy i el @lllal o jlas) e lagy 15 gt 3 ailill
Al e duany S Al 8 L) sty ) ) 48 Gan A < sl
) Gl LY U8 jUaal o skl s llal) b Jeailly dpinall 46 jal) a6 ¢ Calitiuyl
) g8y bl AUl alSal jall (e Cadiug 6820 ) 5 Cile) YY) & cS L
aay 1Y) allati Al calimiay) Jal aaad oS Y 4l cildy) ae) @y cile) jaY)
Catliusall Cophall a5 e )58 Califi) 8 abe y Jal) Cailiuall Calall Uasll
LS 68328y (aball an sl Ol e Glisuy) Gl i) 55 o sy allal) anisy
4yl alal 4 ilal) Cle) ) 3 S LS Gl Gl kY jUad) dawsdl e 058
dagl i o) il Calina)l Gl Jaadyy catind)l Al ie jaa
LY Clel ja) (S5 el ADG Jal 8 4dliiiay dacadll AlaY) 5 Caliiuy)
duds aie ay ellld ¢ 58 136 g lain) duls die LYl 48y )i Al Lo 3k
Al Ll adliiin) i g 43Sa Cailinall Caplall gy oK1 684085 o 80 4 g Lai)
sl () Lhas ) jlad) el yie Gl oy Gy GLELY) 4 )2 oSa jaiay
LIS Caliiu) iy 05y (s 8 GBSl (g AN Gl Y1 &3 Jaad) o g
e iy ¥y Caliall Cajlall lead Al GLELYL Galall 45l JS oy
eleayl o) iy Oladl Gasdll e Ay Gl elea) a8 13) (68645 N ey
g 4l glaall pasdll il o of La eleay) e old adlii) 38
ST LY el ja) Alial go dua ji (adudl) Gl miay s @l 5 4dlivig)
UG A Jaill 12 -4 -1

Cua A jle Jlay G3laiy GLELYL Gadal) GIS13) Slasiue LY (55
aja) ey dad Gl e de ju ggadall plawy Caliiiny) 48 )6 a6
sl HhaY A iSall el HSa) bl e de jun 4 Jiadl) 48 2l (a5 daSlall

Al 5ol Ailial) daSaall i) AUail) (e 35 558 57 salall kil - 681
A pall Atial) AaSaall UiV ae ) gy Cole) oY) ae) 8 (ge 155 alal kil - 682
683 . Regulation 57 provides that, within the time limits provided for by the Rules to file
an appeal, “theappellant shall file a notice of appeal which shall state: (a) the name and
number of the case; (b) the date of the decisionof conviction or acquittal, sentence or
reparation order appealed against; (c) whether the appeal is directed against the whole
decision or part thereof; (d) the relief sought”
A pall Aliad) AaSadll Ui ae ) i Cile) oY) ae ) 8 (e 156 alall kil - 684
A pall Atial) AaSadll Ui se ) g8 Cile) oY) ae ) 8 (e 157 alal kil - 685
686 _ ProsecutorV_Lubanga, ICC , ICC-01-04-01-06-1486, Decision on the Consequences
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Arrét , 20 février 2001, para 221.

%92 _ Procureur C Kambanda, ICTR , ICTR-97-23-S, jugement, 4 Sept 1998, para 55.

gl ) dilia) daSaall ol AUl (e 2 3,881 salall kil - 693
144



dga allu /2 43l gall Ailiad) e jaY) B <l pualaa

Ly agiall Jea asiiia QLY 128 (o) plaaYl )85 QUYL Gl jie ) daa
lagi 0945008 daSlas 48 e alal agiall dallaa sale) @y 3 Gl ¢y e o i
al RS S ol gus ALY Dol a) el day Ay pu Alglae iy A
Ao YU aSal) S 4] Jsem gl 5305 13 £ lan Y Cassa pSa 55500 S35 4 i
Mmjmgagi%JMOi@G%y@,&ﬂ@muwmw
gl satie il 5 anlul aSall 138 05 o Gang 5 95Aale dula 4 Gl () Sy
el Jasd sile) ga Glld Juw o) Jstmall Gal ol alitny) 48 e 3Lzl
; ;thzc;nc,;.;gy:?ii
Ol Sar Y Cailivedl 58 agidll S 13) diaday elhall jlzay o Jlsa a2 Yl -

i 4 gaall 208 S daliaay s e 2SS Jany
Cashll g ) Gl edall 4a 0¥ CaliiiuY) 48 ¢ slad s Ll -
4 e Jlgial ST aal ¢ 6960 L) Uiy (s sie e Jsludll ) Liadsy cailinl)
o QYL ada (gl (b yin Lol Aalal) 4 gall 4tal) oSladl) 8 Caliiiny)
o il Calinsal) Caylall 138 Jasy (69744 giaall ) 43 Cpadall A gl 55385 (61 aan 5e
3y 50 geaad 13) Cailinall e Cang @A Lgandy ) Gl Cpedall 4 5l il
aSall o Aol 48 e sl e S5 pall L)l il gl s Ll
O 131 V) daSlaall 4 2 Ll calia i Al dagiil) elad) Sy Y LS (698 il
Caliiny) 48 je aatie] Al ) a5 mmia e aSall (e Jaag 5l 3 Lalal)
ale OIS Al 3 Lallly Calivall Caplall gas 13) (6994 5al) Aplall Aasal
Oy e g e (3la3 13) OO giadll e o iy Hlma sldie) Gl ) Jaa
OS 4 siall 5 day jadl (o candsill ane 5l <l ) all 5 Cale) ja ) A8 5ise ) Al i
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-Tracol. X, op.cit, p91 .
%7 _ Procureur C Vasiljevic, TPIY, IT-98-32-A, Chambre d’appel, Arrét, 25 février
2004, par. 19. Procureur C Blagojevic (« Srebrenica-brigade de Zvornik »), TPIY,IT-02-
60-AR73.4,Chambre d’appel, Version publique et expurgée de I'exposé des motifs de la
décision relative au recoursintroduit par Vidoje Blagojevic aux fins de remplacer son
équipe de la Défense, 7 novembre 2003, par. 24.
8% _Procureur C Akayesu, ICTR-96-4-A, Chambre d’appel, Arrét, ler juin 2001, par.
324.
89 _ Procureur C Kony et autres,ICC, ICC-02/04-01/05 OA 3, Situation en Ouganda
Affaire Chambre d’appel, Judgment on the appeal of the Defence against the “Decision
on the admissibility of the case underarticle 19 (1) of the Statute” of 10 March 2009, 16
septembre 2009 , par 80 - 87.
790 _ Procureur C Furundzija (« Vallée de la Lasva »), TPIY,IT-95-17/1-A, Chambre
d’appel, Arrét, 21 juillet 2000 , para 99 .
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