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1 -Theodor Meron, ‘On a Hierarchy of International Human Rights® (1986) 80
American Journal of International Law 1 at 4. (Theodore Meron also points out, in a
seminal piece of scholarship on the hierarchy issue, that examination of the Charter and
the key internal human rights instruments reveals that ‘the terms ‘‘human rights’’,
“freedoms”’, ‘‘fundamental human rights”’, ‘‘fundamental freedoms’’, “‘rights and
freedoms’” and, most commonly, ‘‘*human rights and fundamental freedoms”’ appear, in
general, to be used interchangeably’. He concludes that this suggests that ‘there is no
substantive or definable legal difference between these terms).
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23 02 ¢ 2008 L ¢ 3ies ¢ Sl ls ¢ auldl) o jall ¢ adlily Syl 4l ¢ s Ay -5
WA ¢ glae ¢ dsY e all ¢ Gl @iad Jsall o5 ¢ s sall Qi dane ¢ () sle gy desa - O
. 10 u= <2005 «
7 _ See CESCR, General Comment 17: The Right of Everyone to Benefit from the
Protection of the Moral and Material Interests Resulting from Any Scientific, Literary
or Artistic Production of Which He or She Is the Author (Article 15, Paragraph 1 (C), of
the Covenant), UN Doc E/C.12/GC/17 (12 January 2006), para 1. ( Human rights are
fundamental, inalienable and universal entitlements belonging to individuals and, under
certain circumstances, groups of individuals and communities. Human rights are

fundamental as they are inherent to the human person )
O ¢ 48 gmall o e il adl ¢ Ak gaul.u.q}” (e ¢ g."l)ﬂ'l APEURIS W ¢ OlsY) (3 st J.Lui -8
DY) 0 pill 5 ald gV 5 ) 5y ¢ Aapall ¢ (il 5 Aag i Cp Gl s ¢ Gl dan pria L 5 A
.2002 «
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Alaa 8 dalad)l Ol jad) (Jiad ¢10A gal) Jala el daiaa) ddall cillalidl (8 (e
Lelen Alag L il ¢ lamy) ¢ dllal) ¢ Jaad) ¢ Jaml ¢ 4y il ja
aodiiy dpulad) dal) a8 ¢ &)L Glmaally clElly Gl A L)
g el 8 Cum L i doani e 1 e 4y s i S ey 433538 (o peaal
agall Lall dsa 1884 mpdi ¢ dlaall 4 a Jn 1881 gl O
Dsimall 8 Aalall Gy pall Gpancaly o iy (6 siwall Qe el mual A&
Baalad) ol s ) el pasi ) 48l any g 12 pemal) s e
Diad 13 il jal) iy Galisal) (e " id " ddalis il sal) Sl el Al G A
038 4y g Ao Aadald Ay j8c140 il Aol Ly g pim Uyl ddladl <l jall 3 i
sl san ()Y Lgal jin) lilaa adl g5 3 Apusbauadl Al 4 ) 5 (3 58]l
Wiy sl plSa Y Ailizmadll g dpmy puil 5 Apulpual) Adaliall £ guad Y 5l adle i3 5
Bl ol gl &y i e AN Y sl e ik gl ey 4501 S Al 5o
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? - Florence . Crouzatier — durand , Fiches de Libertés publiques et Droits fondamentaux
, Paris , Edition Ellipses , 2009, p7 .

10 0a ¢ Gl g pe ¢ (e sall Qi dease ¢ O 5le G gy daaa - 10
1 _ Rappelons ici les grandes ceuvres du législateur qui protégea la liberté de la presse
(loi du 29 juillet. 1881), s’arrima a consacrer la liberté syndicale (loi du 21 mars 1884
sur les syndicats), ou encore se pencher sur les contrats d’association (loi du 1er juillet.
1901).
12 _ Particle 34 de la Constitution de 1958 assignait des objectifs importants:« La loi fixe
les régles concernant les droits civiques et les garanties fondamentales accordées aux
citoyens pour ’exercice des libertés publiques ».
13 _ Voir : Laurence . Burgorgue — Larsen , Les concepts de liberté publique et de droit
fondamental , in L’influence du droit Européen sur les catégories du droit public , Paris
,Dalloz ,P 3.
14 _ (L’Etat de droit, auquel est opposé I’Etat de police, est un systéme institutionnel
dans lequel la puissance publique est soumise au droit. Le juriste autrichien Hans
Kelsen a redéfini cette notion d’origine allemande (Rechtsstaat) au début du XXe siecle,
comme un Etat dans lequel les normes juridiques sont hiérarchisées de telle sorte que sa
puissance s’en trouve limitée. Dans ce modéle, chaque régle tire sa validité de sa
conformité aux regles supérieures ).
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B Celpham . Andrew , Human rights , a very short introduction , Oxford ,Oxford

university press , 2007 , p 12.

7. Kartashim . Vladimir , “Droits économiques, sociaux et culturels” in les droits de
I’homme karel Vazak édition, Unesco, Paris , 1978, PP. 123-147 .
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3 - Permanent Court of International Justice, Minority Schools in Albania (Greece v.
Albania), Advisory Opinion, 1935, P.C.LJ., Ser. A/B , No. 64, p 4 - 17 .( the Court
continued, explained that the peace treaties containing clauses in favor of the protection
of minorities sought to ensure both that ‘nationals belonging to racial, religious or
linguistic minorities shall be placed in every respect on a footing of perfect equality
with the other nationals of the State’, and that the protected minorities would enjoy
‘suitable means for the preservation of their racial peculiarities, their traditions and their
national characteristics) .
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- De Shutter . Oliver , International Human Right Law , Cambridge , Cambridge
university press , 2010, p 14.
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o) Al e AEEY) Gl I Wil gae e daaisall Glalll Alilue o) 3L
5% Sl o Lkl sal Gl yie W) 5 4 ) 50 5 A0l
Aty Las ¥ (3 giad (5l ¢y ) s - 5

Ol (e o jmal Gl Bsial (Jsall 5l dalal @8l sl il
otiall Jsall oy gaal g Syl a3l ¢ Laa (i 538
e de sana o p sy Cun ) 1 G g SlaY) (Jsl sl - Y
Bk Le) padlilac) 8 48y aaa3 S 515 ) A8 canse ol ABEY) a2 guaaill
s Y (B pasaill sda Jidh | dime 48 Alas 5l el Jilug
. 1899 4l coall Gl el 5 ae ) 5y dalal) T (glay 4l -
1907 A, coall Gl jel s ac) iy dalal) VT sla Y 4lal) -

0 - (Le droit international des droits de I'homme est I'ensemble des régles juridiques

Internationales qui reconnaissent sans discrimination aux individus des droit et facultés

assurant la liberté et la dignité de la personne humaine et bénéficiant de garanties

institutionnelles ).Voir Sudre . Fréderic , Droit Européen et international des droits de
’homme , Paris , Presse Universitaire de France , 2003 , pp 1516 .

c s g5 A0 e dusl 5 el jlaall s SLIYY 3 Al 5 - o pall ol Qs GBsis < s e e - !

_ _ nob\,ﬁSJ:\ai).]nicgJi.J\_JS'l);J\

12 02 ¢2013 /2012 ¢ 4L Andla

2 . Selon René Cassin le prix Nobel de la paix 1968 et le pere fondateur de la

déclaration universelle des droits de I’homme : (Le droit international des droits de

"’homme est une branche particuliére des sciences sociales qui a pour objet d’étudier les

rapport entre les hommes en fonction de la dignité humaine , en déterminant les droits et

les facultés dont I’ensemble est nécessaire a 1’épanouissement de la personnalité de

chaque étre humain ).
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3 Rozeg , Misa, International Criminal Law Manual, published by International Bar
Association, May 2010, p 87 .
A 5l Agliad) Al ) QUaill e 158 17 okl lif - 54
A gal) Aliall AaSaall sl SUaill e 20 salal) kil - 59
. gl 5l Al AaSaall a1 SUsill (e 2 558 17 sakall kil - 56
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8 _ Cryer. Robert, Friman. Hakan, Robinson. Darryl and Wilmshurst. Elizabeth , An
introduction to international criminal law and procedures , Second edition , Cambridge
university press , 2010, p 582 . (The true signification of the adoption of the statue may
well lie, not in the actual institution itself in its early years, which will face enormous
obstacles, but in the revolution in legal and moral attitudes towards the worst crimes in
the world . No longer will these crimes be simply political events to be addressed by
diplomacy at the international level, but crimes which all states have a duty to punish
themselves, or if they fail to fulfil this duty by the international community in
accordance with the rule of law ).
> _See on the influence of political considerations: Mégret. Frédéric , The politics of
international criminal justice , European Journal of International law (EJIL) , Vol 13 ,
Num 5, 2002 , pp 1261 — 1284 . Kapur. Amrita , The rise of international criminal law :
Intended and unintended consequences , European Journal of International law (EJIL) ,
Vol 20, Num 4, 2009 , pp 1031 — 1041.
60 _ Akhavan. Payam , Justice and reconciliation in the great Lakes Region of Africa :
The contribution of the International Criminal Tribunal for Rwanda , Duke Journal of
Comparative and International Law , Issue 7, 1997 , p 236 . (The author hailed them as
an unprecedented institutional expression of the indivisibility of peace and respect for
human rightsl that represented a radical departure from the traditional realpolitik
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paradigm which has so often and for so long ignored the victims of mass murder and
legitimized the rule of tyrants in the name of promoting the purported summum bonum
of stability).

6l _ Résolution 177 (II) de I’Assemblée générale en date du 21 novembre
1947(Formulation des principes reconnus par le Statut de la Cour de Nuremberg et dans
I’arrét de cette cour). Commission du droit international, Rapport relatif a la formulation
des principes de Nuremberg, élaboré par le Rapporteur spécial, M. J. Spiropoulos
(A/CN.4/22,12 avril 1950, reproduit dans I’Annuaire de la Commission du droit
international, 1950, vol. II).
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62 _The Judge Robinson states that: (international criminal procedure is neither common
law accusatorial, nor civil law inquisitorial, nor even an amalgam of both it is sui
generis. In interpreting a provision that reflects a feature of a particular system, it would
be incorrect to import that features wholesale into the tribunal without first testing
whether this could promote the object and purpose of a fair and expeditious trial in the
international setting of the tribunal).
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63 _La proclamation de Téhéran du 13 mai 1968 adoptée a I'unanimité par la conférence
internationale des droits de I’homme affirme solennellement : « L es droits de ’homme
et les libertés fondamentales étant indivisibles , la jouissance complete des droits civils
et politiques est impossible sans celle des droits économiques , sociaux et culturels . Les
progrés durables dans la voie de I’application des droits de I’homme supposent une
politique nationale et internationale rationnelle et efficace de développement
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7 - Voir sur le role de I'utopie en droit international : Sur. Serge, Systéme juridique
international et utopie, Paris, Edition Sirey, Archives de philosophie du droit, Tome 32,
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81 _ Shue. Henry , Basic Rights, Subsistence, Affluence, and US Foreign Policy ,Princeton , Princeton

University Press, 1980, p. 52.
8 _ The Right to Adequate Food as a Human Right , Report prepared by Mr A. Eide,
E/CN.4/Sub.2/1983/25, 1983.
8 _ The Right to Adequate Food as a Human Right, Report prepared by Mr A. Eide, E/CN.4/
Sub.2/1987/23, 1987.
8 _ The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (1997) (adopted by
a group of academic experts meeting in Maastricht 22-26 January 1997, para. 6 .
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85 _ Committee on Economic, Social and Cultural Rights, General Comment No. 13, The Right to

Education , Art. 13 of the Covenant , E/C.12/1999/10
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8 _ La cour constitutionnelle d’Afrique du Sud , affaire Grootboom , 04 / 10 / 2000 .
- Sudre . Fréderic , op.cit, p 229 .%
- European Court of Human Rights , Marckx v. Belgium, 27 April 1979 , para 31 .*
8 _ European Court of Human Rights , Airey v. Ireland , 11 September 1979, para 25. European Court of
Human Rights Lépez-Ostra v. Spain, 9 December 1994 | para 51.
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% _ Inter-American Court of Human Rights ( IACtHR ), Juridical Condition and Human Rights of the
Child. Advisory Opinion OC-17/02 of 28 August 2002, paras. 87 — 8.
1 _ Inter-American Court of Human Rights ( IACtHR ), case of the Pueblo Bello Massacre v. Colombia,
merits, reparations and costs, judgment of 31 January 2006 , para. 139.
%2 _ Inter-American Court of Human Rights ( IACtHR ), case of the Yakye Axa Indigenous Community v.
Paraguay, merits, reparations and costs, judgment of 17 June 2005, para. 162. Inter-American Court of
Human Rights ( IACtHR ), case of the Sawhoyamaxa Indigenous Community v. Paraguay, merits,
reparations and costs, judgment of 29 March 2006, para. 153.
%3 _ Inter-American Court of Human Rights ( IACtHR ), case of Claude-Reyes et al. v. Chile, merits,
reparations and costs, judgment of 19 September 2006 , para 77.
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- Cour International de Justice (CIJ) , activités militaires et paramilitaires au Nicaragua , 27 juin 1986 .%7
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100 _ European Court of Human Rights (ECHR) , affaire Handyside , 07 / 12/ 1976 , Para 48 . ( Grace au
contact direct et constant des autorités nationales avec les forces vives de leur pays , les autorités de I’Etat
se trouve en principe mieux placées pour se prononcer sur le contenu des exigences de I’ordre public et la
nécessité d’une restriction a une liberté ).
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03 _ UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, Siracusa
Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and
Political Rights, Annex, E/CN .4/1984/4 , Para 10
194 _ European Court of Human Rights (ECHR) , affaire Handyside , 07 / 12/ 1976 , Para 48 .
105 . UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, Siracusa
Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and
Political Rights, Annex, E/CN .4/1984/4 , Para 15 .
196 _ Inter-American Court of Human Rights, The Word ‘Laws’ in Article 30 of the American Convention
on Human Rights, Advisory Opinion OC -06/86, 9 May 1986, paras. 22 - 24.
- Sudre . Fréderic , op.cit , p 205 .'"’
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decision (inadmissibility) of 15 February 2001.
41



Bgnalln /0 L) §s8ad Jall 6l A & jualas

o3 b 5 jiall il ally 35l adadll Ji " 14 saldly "pala Ui
o sadall ol Axlll of (sl of (3 all o uiadIS: Al IS U a0 saalel)
5 Aae 8 A8 L)) elai¥) ol elaia¥) ol el dial) slo e el 7B\
ayl gasall ?Actgyng@adlwlg_uasJ ¢ ¥ _);'Ic‘a_’é'l Jl el Jl PP
Sl (Ple) Gal e 5 e i ey daalal) ui ) il )8 Of ST Lasay
Cptie) WS aladl aUaill e Lalaadly o yaY) (5 58a o) yia) ) Cangy 45 sagal)
Llaay bl jianl) HUaill dles JSG5 S ) gisal) Lo Sy ) dglalad) (]
O daSadl & e ) LS 48 Hlatal) cilelaall g dalal) daliadl Cauad (pe o) 3 (3 g8al
Euaall Jlaa y &l ?_:lu]'l L_‘)A-“ ddaiay Gl 3 <P Olaalall dl.a_\hf“ EEPEN
‘ABJ 1:J.::.l'l Caalal) @ QL) (358 daieal) Aall) xS 109 S raie Huad (_“51 e
" Hudoyberganova s as " sawll S8 jasd dwlia 22
&JJ lemd ) nalall (3 Gupaill dim (e Lebad o Cjte) A (L) 3
=18 salall u'l 4all) xS 8=l _3'| u.nl'l e c5.!! Leaad WSl Jiay calaall
La b G gl S O S35 Dbyl 5 Aaal) (35810 Glatall sl agall
) Blie) (B 4 m 5 e o oy Oi 4l dadyy Gl g Glaa sl sal
St Ay il sdine o Al el (B Alay o lidy Siea ol o
Jueel (gl aiai leSe 2 e Sl alal 5 delen ga f 02 jiay auledll g s jlaall
B Ay 5 Le Ga G O (8 4 s J3o O 4l (g o JSY 2l iy yal Cangs
Aalull (Kay Gua Gllaa Gl 3al) 13 oK1 ¢ Mo jliay Slinae gl o g Blie
Ulaal 450 0S5 Gy O3 Loy A 258l Gal) mads ) dpulyd)
AV Gsia o Adadl QY1 i ddall dsial) o alal) Al sl dalal) LoDl
Jsn A5 5¥ AasSall ge s Gl of 08 Aall) 081 ¢ Al agll
il o Ay <5 Calipall Lawed) Jeailly Claall sl aie )
110 Gl dinall (5 sially slaiall Jsal) sgall (e 18 33kl sy )
Ll ey AN ) 3588 - 3

? dallhall LJL““Y" (9.98a U'I uLuuY'l L_g_,s:d U]JA]'I uj.!\.s]l u‘g L_LIL\.“
s Jsall o€y A Ly Jlusiy) (3 8a alama Of oo 522l O s 3 £ LY
A el il e LY Gaiay Al 2l il ST ey 4
2¢all S Dia Gy (3 g LB (e Ay poall 5 JlaY) o @D i gy g Lo 3
olshll OV & Qi) la e dpubaall y daal) (§aally laiall (A sall
ead) 138 3 Gl LY U gall Lans ) Leald laadl g ) Blia 20 31 diliiiny)
A jiall el YL A5 Y 5l aaasl) Leallaly 3 s gasl) Gual 8 38T

109 _ European Court of Human Rights (Grand Chamber ), Leyla Sahin v. Turkey , Appl. No. 44774/98 ,
judgment of 10 November 2005 .
10~ Human Rights Committee, Hudoyberganova v. Uzbekistan, Communication No. 931/2000 (CCPR
/C/82/D/931/2000), final views of 18 January 2005
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Committee of Ministers of the Council of Europe ,‘Guidelines on human rights and the fight against
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and Intolerance, 8 June 2004.
122 _House of Lords (United Kingdom), A. (F.C.) and others (F.C.) (Appellants) v. Secretary of State for
the Home Department (Respondent), X. (F.C.) and another (F.C.) (Appellants) v. Secretary of State for
the Home Department (Respondent) 2004 UKHL 56, leading opinion by Lord Bingham of Cornhill, para
66 .
123 _European Court of Human Rights (GC ), A. and others v. United Kingdom (Appl No. 3455/05),
judgment of 19 February 2009 , para 190 .

121

45



Bgnalln /0 L) §s8ad Jall 6l A & jualas

P NSTRE e PR glm&uaji A rlise £33 gV A 8 jeaay
bl ) ) yae o) Jleef JaMall 5 20l sedisall £330 15 580y oalsa ysiad
dalua Ji LY Awbudly dpna) 3eaally laidl Jsall agall e 4 3ol
b5 Y il 4 gede 20835 g e ) GG 1 Ledy 125 ) 5ha
A )Y sl xSl ¢ Ll muay Lo sha Jead ulas gy e (Saa al
¢ Ul uladl e 1969 8 dul sl dpzaill & syl (5 sial
LA s ol da Shall 0 - 1
LAY K A il =2
. 323¢0 delaall Aadaiall slal) 4y ) paiual 5S35 O - 3
Y)W jaas A il Gledpa) o Gus e LT Hhall S of - 4
" 12600ulia e & alall dlail e Jlisl]
GBsially Glaiall gl agall alSal Judasi y aihy dalaiall ) 5S) jau (50l ST LS
¢l ulaall i e dadand) 5 Al
Al agiadls 1agd e Gl IS jlall Cuay o - 1
L O e 0a b mandy ol Al aalf) JS iy phadll S o - 2
Clusis gal (galadl paall of A3 gall Al il el ) aslanad) I 230 ¢ - 3
GBlaiall gl agall Loy o yiay Al L) (358 (e 33EEWY) (aniay Loy A 50l
27 Al 5 diaall (9 saally

Cun Al ST WEga i) Biad dug )Y daSaall dlgia) aaie) WY
s 5all & lagall BB il Jlall e i sS Al ddalul) o & e
Juhadll (gaas dlgal sal Luliadl el a¥ly &Y e jlaall ddles sl
Jady shall 5% of oyl AaSaall @) 5lad WS Bl B8a e aal )
Al a3 50055 Cpma 6 a (B ladll jeaady O 5SH o A5l o) (S
Pl Adalull 4 5l

Ol Gaay Jahandll 0 29 a8 aladl Galadll 8 L) (3 sian dgieal) Aiall) (S
Lupual) Aalul) G my e Dpans By 50l (30 5 oy 538 (518 JSG 3
13 Cuall Sle) ¢ Aaliall 4 38l Y5 Sy 33y Jalaadll Alee i) A4l
Y Glad 13 jlaall Alls g ol skl s (Ble) s oo e §150 a1 Gala

124

-Human Rights Committee, General Comment No. 29, Derogations during a State of Emergency (Art.
4), (CCPR /C/21/Rev.1/Add. 11) (24 July 2001), para 3 .

- Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on '**
Civil and Political Rights (1985), para 40 .

126 _ The European Commission of Human Rights , the Greek case , 1969 , para 153.

127 _ Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on
Civil and Political Rights (1985), paras. 39.

A2E European Court of Human Rights (Plenary), Ireland v. United Kingdom, judgment of 18 January
1978 , Para. 207.

. European Court of Human Rights (Plenary), Ireland v. United Kingdom, judgment of 18 January
1978, Series A No. 25, para. 212.
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., Opinion of the Council of Europe Commissioner for Human Rights on certain aspects of the United
Kingdom 2001 derogation from Art. 5 para. 1 of the European Convention on Human Rights, Opinion
1/2002 of 28 August 2002, Comm DH (2002)7, paras. 5 - 12 -14 - 23.
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134 _ Inter-American Court of Human Rights, case of Zambrano Vélez et al. v. Ecuador, judgment of 4
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135 _ Inter-American Court of Human Rights , case of Baena Ricardo et al. v. Panama, decision on the
merits of 2 February 2001 , paras. 92 -4 .
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136 _ The Committee on Economic Social and Cultural Rights , The Right to Water
General Comment No 15 /2002 , para 50 . (‘States parties may find it advantageous to
adopt framework legislation to operationalize their right to water strategy. Such
legislation should include : (a) targets or goals to be attained and the time-frame for
their achievement; (b) the means by which the purpose could be achieved; (c¢) the
intended collaboration with civil society, private sector and international organizations;
(d) institutional responsibility for the process; (e) national mechanisms for its
monitoring; and ( f') remedies and recourse procedures).
49



Bgnalln /0 L) §s8ad Jall 6l A & jualas

Cauliall e132]) 8 L) 3a (saad iy ¢ Apmdall 3 ) pall alsiusall alaiu¥)
Lagd ddalid) (3llas Jsall iy (o2 Balaaall e ol yisd 133 () ) J gl 5
U PRiv LB‘)J:J ¢ 12al) Ctﬁb(}l’ib_}:ﬁ
Gaial) Jodl pe il Cpgladl A0 muagdl S Jiw ALl Al Jea
) gead Cauiall o133l d laiy) 3a 3l
by Al ol e A3 Y5 anlial) el 8 i) Ga Gaad (Sa
National Food and Nutritional Security System () A
Glakaia SISy Al jaal) da Sall Aadld 5 jeal 5 lakaia O OsSh (SISAN)
O AS yidie 48 2 u..!‘u.l:..“ u.aY'l_g ;.'I..\a..u‘_rl.‘:}u»l:xa ;Luu'l A ¢ (_S.J.JAI CA_\A.A.“
tgalual) ay pabaisl lagd 2gmay Al el 40 SS01 8 Gl ) ) alisa
_?Llsﬂiasggﬂl Gilgs Al
National Food and Nutritional 3l g3 bl HUail) 6 -
o8 Al 5 i ol aier L Jaadl s el e Security System (SISAN)
CJaald) G.A'IJ._I
National Food and Nutritional = 33l 3 bl HUail) 6 -
Bospa aa deall 4 43S s e Security System (SISAN)
. 4S yLhal) GA\)J\JAUAULCM\JJMUMM\@MMPJ
Jaadi ye Aallll &l joludll c_.}:suu Glc. ) (_5..}'133.]'! u.o)d UJJ:j]'I ‘a\.b.ﬂ‘. Ao -
LAY SISy iaal) adinal) Cilalaie daslise
QUS5 ¢yl e (A a1y elaadl il 50 o AS Sl 48 jall o S5 -
e ol e jeulls dae i g sa pabaisls ped dens Guisall A0l
CAgieal) 3 jga¥) w2 gead) Gaui g o sladll e Jaall
The national food and (3l Ge¥) 5 ¢l2all ol Guladll oS3 -
(e &l ¢ Jul)l il e nutritional security council ( CONSEA )
‘a:u SJJA]‘I CA:IMDI (e ufm‘; ‘ ZL.‘J..J L_il:\S_g G'IJJJ u..a:u.'ﬁ ‘59 SLAJSA.H U'E'“‘
L_:Lajn.ml'l_, 44.11)9]\ t._lLug.l'l u.\L;)u\ ¢ Bllaa J.LIL!.A u.ul..m'u Ulc' EAJLu;'I
137440 )
Jard) al g Auibs o) laslpaad) — 2

&b Cigy wdll (Y Sy g syl Bsia Gaad) Ay i) daglaidll 4SS Y
33a3y palaia ¥l alle @31 Sleall o dgad 1y 3l unle 1 ¢ ) e Yl
ol gaa g Gl awy Aaisal) ddalud) & 685 25 ¢ Lgisiad Cany Al CalaaY)
daadidl 44 sall dae Sall Cladaiall o 585 ¢ a8l gll i )i e (3 ial) @l auual
sl (Sas g 53 058§y ik ol e dgenall a3 Ranbisall

137 _ Brazilian Law No. 11.346 of 15 September of 2006 establishing SISANA National
Food and Nutritional Security System to guarantee the human right to adequate food
and nutrition (Official Gazette of 18 September 2006) .
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3% _ Council of the UN Organization for Food and Agriculture FAO , Voluntary
Guidelines on the Progressive Realization of the Right to Adequate Food in the Context
of National Food Security , 23 November 2004.
139 _ Committee on the Rights of the Child, General Comment No. 5 (2003), General
Measures of Implementation of the Convention on the Rights of the Child (Arts.4, 42
and 44, para. 6) (UN Doc. CRC /GC /2003/5, 27 November 2003), paras. 27-39.
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140 _ Baranovas .Tomas ., Development of a National Human Rights Action Plan: the
Experience of Lithuania, UNDP Oslo Governance Centre, December 2002 .
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142 _ Human Rights Committee, General Comment No. 31 , The Nature of the General
Legal Obligation Imposed on States Parties to the Covenant (29 March 2004).
143 _ Committee on the Rights of the Child, General Comment No. 5 (2003), General
Measures of Implementation of the Convention on the Rights of the Child (Arts. 4, 42
and 44, para. 6) (CRC/GC/2003/5, 27 November 2003), para 24 .
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- Inter-American Court of Human Rights, Mayagna (Sumo) Awas Tingni
Community v. Nicaragua, judgment of 31 August 2001 [2001] I.A.C.H.R. Petition No.
11.
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146 _ Inter-American Court of Human Rights, Bdmaca Veldsquez case, judgment of 25
November 2000, Series C , No. 70, para 191.

147 _ Inter-American Court of Human Rights, Cesti Hurtado case, judgment of 29
September 1999, Series C No. 56, para 125 . Inter-American Court of Human Rights,
Cantoral Benavides case, judgment of 18 August 2000, Series C No. 69, para 164.
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206 _ Cour Européenne des Droite de P"Homme (GACEDH) , Handyside C Royaume Uni
.71/ 12/ 1976 , para 41 .( Une fois régulierement saisie la cour peut connaitre de
chacune des problémes de droit qui surgissent en cours d’instance a propos des faits
soumis a son contrdle par un Etat contractant ou par la commission : maitresse de la
qualification juridique a donner a ces faits , elle a compétence pour examiner , si elle
juge nécessaire et au besoin d’office , a la lumiere de ’ensemble de la convention ).
AeSaall Cile) jal) ac) 8 (e 33 Balall 5 sl (3 siad Ay gy 5 ABEY (e 40 32l kil - 207
AaSaall el ) a0l g8 3e 78 Balal) il - 208
AaSaall el ) 2e) g8 (3e 76 Bolal) il - 209
- Cour Européenne des Droite de I’'Homme (CEDH) , Lawless C Ireland , 14 /11 /'
1960 . (1l est dans I’intérét d’une bonne administration de la justice que la court puisse
connaitre et le cas échéant , prendre en considération le point de vue du requérant ).
iaSaall Cilel ja Yl ac) 58 e 3 58 33 salall il - 211
QY (3 siad Ay oW ALY (e 6 Balall lail - 212
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4 _ amicus curiae [Latin; friend of the court] Counsel who assists the court by putting
arguments in support of an interest that might not be adequately represented by the
parties to the proceedings (such as the public interest) or by arguing on behalf of a party
who is otherwise unrepresented. In modern practice, when a court requires the
assistance of an amicus curiae it is customary to invite the * Attorney General to attend,
either in person or by counsel instructed on his behalf, to represent the public interest,
but counsel have been permitted to act as amicus
curiae on behalf of professional bodies . See : Martin . A . Elizabeth , Dictionary of law,
Oxford , Oxford University Press , fifth edition , 2003, p 18.
215 _ L’ancienne Cour Européenne des Droite de 'Homme (CEDH) a accepté une
vingtaine d’intervention : deux émanent d’Etats ( Ruiz — Mateos C Espagne , 23 / 06 /
1996 , Lobo Machado C Portugal , 20 / 02 / 1996 ) et les autres d’organisations non-
gouvernementales : syndicat ( Melone , 02 /08 / 1984 ) , associations ( Ashingdane , 28
/05 /1985 ; Open Door et al , 29/ 10/ 1992 ) , Ordre des avocats ( 1992 Pham Hoang ,
25/09/1992) ; ONG ( Observer et Guardian, 26/ 11/ 1991 , Braningan et Ma Bride ,
26/05/ 1993, Laskey ; Jaggard et Brown ; 19/02 /1997 ) . La cour n’a pas hésité a se
référer dans le dispositif de sa décision ; aux observations présentées ( celles d’ Amnesty
international dans les affaires Soering C Royaume Uni, 07 / 07 / 1989 et Aydin C
Turquie , 25/09/1997).
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217 - Cour Européenne des Droite de 'Homme (CEDH) , Autriche C Italie , com , 11 /
01 /1961 .( L’Etat qui intervient au titre de ’article 33 ne doit donc pas étre considéré
comme agissant pour faire respecter ses droits propres , mais plutét comme soumettant
a la commission une questions qui touche a 1’ordre public de I’Europe) .
218 _ Commission Européenne des Droits de 'Homme Campell C Royaume uni , arrét ,
25/03 /1992 . Cour Européenne des Droite de I’'Homme (CEDH) , Akdivar C Turquie
, 16 /09 /1996 . Cour Européenne des Droits de ' Homme (CEDH) , Petra C Roumanie
,23/09/19998.
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- Accord adopté le 05 / 03 / 1996 dans le cadre de la convention révisé par le 2"

protocole 11.
- Cour Européenne des Droite de I’'Homme (GACEDH) Recours d’habitants des **°
localités belges dans I’affaire , linguistique belge , 23 /07 / 1968 .
221 _ Cour Européenne des Droite de 'Homme (CEDH) , Mendes Godinho C Portugal ,
05/02/1990.( Pour qu’un requérant puisse se prétendre victime d’une violation
de la convention , il doit exister un lien suffisamment direct entre le requérant en tant
que tel et la violation alléguée ) .
222 _ Cour Européenne des Droite de 'Homme (CEDH) , arrét Klass , 06 // 09 / 1978 .
Cour Européenne des Droite de 'Homme (GACEDH) , arrét Marckx , 13/06/ 1979 . .
Cour Européenne des Droite de 'Homme (GACEDH) , arrét Dudgeon , 22/ 10/ 1981 .
Cour Européenne des Droite de 'Homme (GACEDH) , arrét Modinos , 22 /04 /1993 .
-. Commission Européenne des Droite de 'Homme , requérant 1478 / 62, 18 /12 /%%
1963 .
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225 - Human Rights Committee, Mbenge v. Zaire, Communication No. 16/1977 (final
views of 25 March 1983 .
, Aasal) L) (3 g8ad A g 5 5V ABEY) e 35 3okl il - 226

- Cour Européenne des Droite de 'Homme (CEDH) , De Pede C Italie , Zappia C 2%’
Italie , 26 /09 / 1996 .
228 _ Cour Européenne des Droite de ’'Homme (CEDH) , Hilton C Royaume Uni , 27 /
11/1995.

, Aasal) Gl (3 s8at A g 5V AEEY) e | 38 35 skl sl - 229
230 _ Cour International de Justice (CLJ) , Anglo Iranian Company , 22 / 07 / 1952 . Cour
International de Justice (C1J) , Ambatielos , 21 /03 / 1959 .
- Cour Européenne des Droite de 'Homme (GACEDH) , arrét Handyside , 07 / 12 / 23!
1976
- Cour Européenne des Droite de ’'Homme (CEDH) , Ringeisen C Autriche , 16 / 07 ***
/1971 .
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233

- Sudre . Fréderic , op.cit , p 540 .
- Cour Européenne des Droite de 'Homme (CEDH) , Krombach C France , 13 /02 / 23
2001 .

- Cour Européenne des Droite de 'Homme (CEDH) , Spada et Scalabrino C Italie , 2*°
28/09 /1995 .

36 _ Cour Européenne des Droite de 'Homme (CEDH) , Avis consultatif 11 /90 du 10 /
08 /1990 . ( La cour précise que le respect de la régle d’épuisement des voies de recours
internes n’est pas exigé du requérant empéché pour des raisons d’indigence ou a cause
d’une crainte généralisée dans le milieu juridique d’obtenir un représentant devant la
justice ).

- Sudre . Frédéric , op.cit , p 542 — 543 .7

- Cour Européenne des Droite de 'Homme (CEDH) , affaire Ilse Koch , 08 / 03 / 23
1962 .

- Cour Européenne des Droite de I’'Homme (CEDH) , M C Royaume Uni, 15/ 12 /¥
1978 .
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- Cour Européenne des Droite de I’'Homme (CEDH) , Akman C Turquie , 26 / 06 / **!
2001 .
,Aasal) sy (3 g8ad A g 5 5V ABEEY) e 38 salall il - 242
, Aasal) i) (3 g8ad A g 5V ABEEY) e 39 3okl sl - 243
, Aasal) sy (5 g8ad A g 5 5V ABEY) e 45 skl sl - 244
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246 _ Sudre . Frédéric , op.cit , p 555 .
Cour Européenne des Droite de ’'THomme (CEDH) , Caballero C Royaume Uni , 02 /02
24712000 .
Cle) jal) ael B (e 23 okl lasl - 248
, asal) sy (5 gaad A g 5 gV ABEEY) e 45 skl sl - 249
230 _ Cour International Permanente de Justice ( CPJI ) , Affaire des usines de Chorzow ,
13 /09 / 1928 . ( C’est un principe de droit international que la violation d’un
engagement entraine 1’obligation de réparer dans une forme adéquate ).
, Aasal) sy (3 gead A g 5 5V ABEEY) e 41 3alal ksl - 251
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AaSadll ogae (alae o )gn JHUT O () A8 all Sy 2565 AN il hal
Affaire  4ASualll 4yl sl 4 Cous WS Agsemblée Pléniere
Al alail) Gus s Gus o SAN Gl kil aad Galla Wil ¢ Jinguistique belge
sasd saley g ASadl)l 4 e ) e (e el A Jal 8 ALY
pabain) () s @598 ASae il (5 S 8 el o L oS5 o camy 257 550
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22 _ Cour Européenne des Droite de I'Homme (CEDH) , Assanidze v. Georgia,
judgment of 8 April 2004 and llascu v. Moldova and the Russian Federation, judgment
of 13 May 2005.
3 _ Cour Européenne des Droite de ’'Homme (CEDH) , Papamichalopoulos and others
v. Greece judgment of 31 October 1995 .
, asal) L) (3 g8ad A g 5 5V ABEY) e 46 3ol il - 254
3 . Cour Européenne des Droite de ’'Homme (GACEDH) , arrét Marckx , 13/ 06 /
1979 . Cour Européenne des Droite de 'Homme (CEDH) , Z C Finlande , 25/ 02 /
1997,
Lol a¥l acl g8 (pe 30 Bakall kil - 256
L Cle) jal) ael B (e 43 okl sl - 27
L GlelyalY) ae) B (e 25 88 73 salall ylasl - 28
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39 - See on The execution of judgments of the European Court of Human Rights :
Lambert — Abdeljawad . Elisabeth , The execution of judgments of the European Court
of Human Rights , Council of Europe Publishing , Human Rights files N 19 , 1* edition
2002 .

, Aasall Gl (3 s8ad A g 5Y) ABEEY) (e 2 58 46 3l il - 260
o)l alaal Y1 Al (e 8 alall s - 261
262 _ Résolution DH (1988) 13, Ben Yaacoub C Pays Bas et Résolution finale (1992) 58
. Résolution DH (1989) 8 , Oztruk C RFA et Résolution finale DH (1989) 31.
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263 - Résolution DH (1996) 251 , Raffineries grecques Stran et Stratis Andreadis C
Grece , Résolution Finale DH(1997) 184 .

264 _ Résolution DH (1999) 245 , 04 / 03 / 1999 et Résolution DH (1999) 529 , 28 / 07 /
1999 , affaire Parti Socialiste et autres C Turquie.

- Résolution DH (1999) 724, 03/ 12/ 1999 , sa Pressos Compania Naviera et autres 26>
C Belgique.

%6 _ According to the second annual report of the Committee of Ministers on the
supervision of the execution of judgments of the European Court of Human Rights, in
2008, 1,384 new judgments finding violations of the Convention on Human Rights were
brought before the Committee for supervision of their execution. This brought the
number of pending cases to 6,614. The compensation awarded to the victims in these
new judgments

amounted to some €55.5 million.

267 _ Recommendation No. R (2000) 2 of the Committee of Ministers to Member States
on the re-examination or reopening of certain cases at domestic level following
judgments of the European Court of Human Rights (adopted by the Committee of
Ministers on 19 January 2000 at the 694th meeting of the Ministers’ Deputies).
Recommendation CM /Rec(2008)2 of the Committee of Ministers to Member States on
efficient domestic capacity for rapid execution of judgments of the European Court of
Human Rights (adopted by the Committee of Ministers on 6 February 2008 at the
1,017th meeting of the Ministers’ Deputies).

268 _ Activities may be limited to the respondent state, but may also encompass groups
of states with similar problems. The CM has allowed a special budget for this purpose
starting in 2007, clearly signalling its increased importance:A€the 2007 expenses were
just over 52000 euros, the 2008 totalled almost 66000. This increase is, of course,
reflected in the number of activities, which also increased by over 20 per cent from
2007 to 2008. The 2009 budget totals 90000 euros. Activities include, in particular, high
level discussions with competent authorities, expert opinions on legislation and training
sessions either in the country concerned or in Strasbourg.
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70 _The OAS today comprises thirty-six Member States: Antigua and Barbuda,

Argentina, the Bahamas, Barbados, Belize, Bolivia, Brazil, Canada, Chile, Colombia,
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Costa Rica, Cuba , Dominica, the Dominican Republic, Ecuador, El Salvador, Grenada,
Guatemala, Guyana, Haiti, Honduras , Jamaica, Mexico, Nicaragua, Panama, Paraguay,
Peru, Saint Lucia, Saint Vincent and the Grenadines, St Kitts and Nevis, Suriname,
Trinidad and Tobago, United States, Uruguay and Venezuela .
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271 _ The Inter-American Convention to Prevent and Punish Torture Signed at Cartegana
de Indias, Colombia, on 9 December 1985 at the fifteenth regular session of the General
Assembly of the OAS, entered into force on 28 February 1987.
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272 _ The Inter-American Convention on the Forced Disappearance of Persons; Adopted
at Belem do Par’a, Brazil, 9 Junel994 at the twenty-fourth regular session of the
General Assembly of the OAS, entered into force on 28March 1996.

273 _ The Inter-American Convention on the Prevention, Punishment and Eradication of
Violence Against Women Resolution Adopted in Bele m do Par’a, Brazil, on 9
June1994 during the twenty-fourth regular session of the General Assembly of the OAS,
entered into force on 5 March 1995.
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274 _ The Inter-American Convention on the Elimination of All Forms of Discrimination
Against Persons with Disabilities Adopted at Guatemala City, Guatemala, at the twenty-
ninth regular session of the General Assembly of the OAS, 7 June 1999 .
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- Argentina, Barbados, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican
Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua,
Panama, Paraguay, Peru, Suriname, Uruguay and Venezuela.
- Pasqualucci . Jo , Practice and Procedure of The Inter-American Court of Human **!
Rights , Cambridge , Cambridge University Press , 2003, pp 22 - 25.
282 _Judge Piza Escalante, in his dissent in In the Matter of Viviana Gallardo, criticized
the two-tiered system, stating: [I] have comet the conclusion that unfortunately the
system of the Convention appears to make the best protection of human rights]
impossible because the American States in drafting it did not wish to accept
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the establishment of a swift and effective jurisdictional system but rather they hobbled it
by interposing the impediment of the Commission, by establishing a veritable obstacle
course that 1s almost insurmountable, on
the long and arduous road that the basic rights of the individual are forced to travel).
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288 _ Cour International de Justice (ClJ) , Anglo Iranian Company , 22 / 07 / 1952 . Cour
International de Justice (C1J) , Ambatielos , 21 /03 / 1959 .
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93 _ Communication 40/90, Bob Ngozi Njoku v. Egypt, Eleventh Activity Report 1997
1998 Annex II (Documents of the African Commission ) , p. 604.
294 - Communication 71/92,Rencontre Africaine pour la Défense de Droits de I’'Homme
v. Zambia, Tenth Activity Report 1996-1997, Annex X, para. 16 (Documents of the
African Commission, p. 563), where a letter from an expert on refugee law at Oxford
University was submitted and cited. The ICJ does not often look at expert opinion,
although it can do so: Corfu Channel Case (UK v. Albania), Merits, ICJ Reports (1949)
4ato.
295 _ Communications 105/93, 128/94, 130/94 and 152/96, Media Rights Agenda and
Constitutional Rights Project v. Nigeria, Twelfth Activity Report 1998-1999, Annex V,
at para. 39 (Documents of the African Commission, p. 718), letter from Olisa Agbakoba
on ‘Preliminary Objections and Observations to the Mission of the Commission’.
296 _ Communications 105/93, 128/94, 130/94 and 152/96, Media Rights Agenda and
Constitutional Rights Project v. Nigeria, Twelfth Activity Report 1998-1999, Annex V,
para. 41 (Documents of the African Commission, p. 718).

L Ol (3 58a] S5 e Jsal) Asall cile) jaY) ae) 68 (pa 100 alall lasl - 297
2% _ For example, Communication 144/95, William Courson (acting on behalf of Severo
Moto) v. Egquatorial Guinea, Eleventh Activity Report 1997-1998, Annex II
(Documents of the African Commission, p. 609); Communication 65/92, Ligue
Camerounaise des Droits d ['Hommev.Cameroon,Tenth Activity Report 1996-
1997, AnnexX(Documents of the African Commission, p. 562); Communications 105/93,
128/94, 130/94 and 152/96, Media Rights Agenda and Constitutional Rights Project v.
Nigeria, Twelfth Activity Report 1998-1999, Annex V (Documents of the African
Commission, p. 718); Communication 71/92, Rencontre Africaine pour la Defense de
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Droits de ’'Homme v. Zambia, Tenth Activity Report 1996-1997, Annex X (Documents
of the African Commission, p. 563); Communications 137/94, 139/94, 154/96 and
161/97, International Pen, Constitutional Rights Project, Interights on behalf of Ken
Saro-Wiwa Jr and Civil Liberties Organisation v. Nigeria, Twelfth Activity Report
1998-1999, Annex V (Documents of the African Commission, p. 729).
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90 _ Inter-American organs have also accepted a wide variety of forms, including
immigration cards, passport applications, dental records, opinions of pathologists on
autopsies, explanations from the Bar Association and opinions of handwriting experts:
see Inter-American Court, Fair’en Garbi and Sol’is Corrales, Series C, No. 6, Judgment
of 15March 1989, paras. 38 — 40 Regulations of the Inter-American Commission on
Human Rights, Article 46 and Vel asquez Rodriguez, Series C, No. 4, Judgment of 29
July 1988, para. 29 . The court may for the execution of its mandate, have recourse to
all methods of investigation, specifically by requesting the assistance of States and
national, international and African NGOs. He can be assisted in his mission by any
person whom he judges competent to perform his task well).
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302 _ Inter-American Court of Human Rights, Baena Ricardo et al. case (270 Workers v.
Panama), judgment on competence, 28 November 2003, para 102 . ( The Court’s
authority to monitor compliance with its judgments and the procedure adopted to this
end, are also grounded in the constant and standard practice of the Court and in the
resulting opinio juris communis of the States Parties to the Convention, with regard to
whom the Court has issued various orders on compliance with judgment. The opinio
Jjuris communis means the expression of the universal juridical conscience through the
observance, by most of the members of the international community, of a determined
practice). because it is obligatory. This opinio juris communis has been revealed
because these States have shown a general and repeated attitude of accepting the
monitoring function of the Court, which has been clearly and amply demonstrated by
their presentation of the reports that the Court has asked for, and also their compliance
with the decisions of the Court when giving them instructions or clarifying aspects on
which there is a dispute between the parties regarding compliance with reparations.
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95 - 1t is interesting to observe that the Commission has opined that the forcible

assumption of power is in breach of Articles 13(1) and 20(1) of the African Charter and

that the best form of government is one elected by and accountable to the people and
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has thus called upon military governments to hand over power to democratically elected
representatives. Resolution on the Military, Eighth Annual Activity Report (Documents
of the African Commission, p. 399). Moreover, it has condemned the planning or
execution of coups d’état and any attempt to seize power by undemocratic means and
has called upon African Governments to ensure that elections are transparent and fair.
Eighth Annual Activity Report, Resolution on the Human Rights Situation in Africa
(Documents of the African Commission, p. 559). See also Communication 44/90,
Peoples’ Democratic Organization for Independence and Socialism v. The Gambia,
Tenth Activity Report 1996-1997, Annex X (Documents of the African Commission, p.
402); Communication 102/93, Constitutional Rights Projects and Civil Liberties
Organization v. Nigeria, Twelfth Activity Report 1998 — 1999 , Annex V (Documents
of the African Commission, p. 712.

- oS alal) e ) dalus (e 8 8l ylaif - 306
37 _ Resolution on The Gambia, Eighth Annual Activity Report (Documents of the
African Commission, p. 405); Resolution on Nigeria, Eighth Annual Activity Report
(Documents of the African Commission, p. 404); Communication 129/94, Civil Liberties
Organisation v. Nigeria, Ninth Activity Report 1995-1996, Annex VIII (Documents of
the African Commission, p. 452); Communication 60/91, Constitutional Rights Project
(in respect of Wahab Akamu, G. Adega and others) v. Nigeria, Eighth Activity Report
19941995, Annex VI (Documents of the African Commission, p. 385); Communication
87/93, Constitutional Rights Project (in respect of Zamani Lakwot and others v.
Nigeria), Eighth Activity Report 1994-1995, Annex VI (Documents of the African
Commission, p. 391); Communications 137/94, 154/96 and 161/97, International Pen,
Constitutional Rights Project, Interights on behalf of Ken Saro-Wiwa Jr and Civil
Liberties Organisation v. Nigeria, Twelfth Activity Report 1998-1999, Annex V
(Documents of the African Commission, p. 729).
3%_ Tt is estimated that 40 per cent of the population of sub-Saharan Africa lives in
poverty: UN Doc. E/C.12/1997/SR.27, para. 27. The Vienna Declaration and
Programme of Action establishes a link between poverty and the inhibition of human
rights: Part I, para. 14. See also para. 25 thereof. The rights especially affected include
the right to food, the right to health and the right to education. According to the ECA,
the literacy rate in Africa seems to be 61 per cent.
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309 _The link between the two is well established in international law: Lopez Ostra v.
Spain EHRR 20 (1995) 277; Gabcikovo-Nagymaros Project Case, ILM 37 (1998) 162
at 206 per Judge Weeramantry; Vienna Declaration and Programme of Action, Part I,
para. 11(1); Stockholm Declaration on the Human Environment 1972, ILM 11 (1972)
1416;UN Commission on Human Rights, Adverse Effects of the Illicit Movement and
Dumping of Toxic and Dangerous Products and Wastes on the Enjoyment of Human
Rights, Progress Report of the Special Rapporteur, UN Docs E/CN.4/Sub.2/1991/8,
E/CN.4/Sub.2/1992/7, pp. 22-31, E/CN.4/Sub.2/1993/7, E/CN.4/Sub.2/1994/9 and
E/CN.4/Sub.2/1996/17, pp. 33-5.

310 _ 1t should be observed that the International Criminal Tribunal for Rwanda has
found as proven accusations of genocide and crimes against humanity: Prosecutor v.
Akayesu, ILM 37 (1998) 1399; Prosecutor v. Kambanda, 1LM 37 (1998) 1411; and,
most recently, Prosecutor v. Rutaganda, ILM 39 (2000) 557; Prosecutor v. Musema,
International Enforcement Law Reporter 16 (2000) 652. Rwanda itself is trying
suspects before a special genocide court, but in an effort to expedite justice the
introduction of a traditional form of trial known as gacaca is contemplated.
Communications 27/89, 46/91, 49/91 and 99/93, OrganisationMondiale Contre la
Torture and Association Internationale des Juristes D ‘emocrates, Commission
Internationale des Juristes CIlJ), Union Interafricaine des Droits de |’'Homme v.
Rwanda, Tenth Activity Report 1996-1997, Annex X (Documents of the African
Commission, p. 551).
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313 _ Guidelines for National Periodic Reports, Second Annual Activity Report of the
African Commission on Human and Peoples’ Rights 1988—-1989, ACHPR/RPT/2nd,
Annex XII (Documents of the African Commission, p. 49).
314 _ Guidelines for National Periodic Reports, Second Annual Activity Report of the
African Commission on Human and Peoples’ Rights 1988-1989, para 4 . ( In the
following periodic reports the governments would indicate the measures taken, the
progress made in achieving the observance of the rights and duties in the Charter, and
spell out the difficulties limiting success which they encountered in their efforts. A
report on the new measures such as new legislation, new administrative decisions or
judicial judgments passed to uphold these rights since the submission of the initial
report would also be added. This means that the subsequent reports will follow the
topics as discussed in the initial reports).
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315 . Amendment of the General Guidelines for the Preparation of Periodic Reports by
States Parties, DOC/OS/27 (XXIII).

316 _ Evans . Malcolm , Murray . Rachel , The African charter on human and people’s
rights , Cambridge , Cambridge University Press , 2002 , p 41 .Algeria (combining
1989-95), Angola (combining 1992-8), Burkina Faso (combining 1988-99), Burundi
(combining 1991-9), Chad (combining 1988-99), Ghana (combining 1995-9), Guinea
(combining 1988-98), Libya (combining 1993-7), Mali (combining 1988-98),
Mozambique (combining 1991-5), Namibia (combining 1994-8), Rwanda (combining
1990-2000), Sudan (combining 1988-96), Swaziland (combining 1997-9) .
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- Evans . Malcolm , Murray . Rachel , op.cit , pp 52 — 54 3"
. gadil) g Gyl & ial A V) AEEY) e 47 sl sl - 318
. gadill g Gyl (& sial Ay V) AEEY) e 49 sl sl - 319
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324 _ General Assembly Resolution 37/10, GAOR, 27 Sess, Supp. 51, 261 (1982). The

1982 Manila Declaration on the Peaceful Settlement of International Disputes. Charter

of the Organization of African Unity, adopted 25 May 1963, Arts. 3(4) and 19

respectively. In addition, the notion of comitas gentium in international law depicts

“neighbourliness, mutual respect”: In general, the “rules of politeness, convenience and

good will [are] observed by States in their mutual intercourse without being legally
bound by them”.

113



Bgnalln /0 L) §s8ad Jall 6l A & jualas

il 131 (g 5Sa 8 Jaaaily Aialll o685 ¢ o gmilly QL) (358l & BY) Gl
il slaa 40 Loy 3 L) i) (piiaal) ol sall (g allad lIA g bisa 3
Clea (o Slaglral (it calkss off diall e 3250 Galind) Ay 3k
& A Uil Ay il gl Tiaa ) gaimny 4y Lglelaial Aialll 263 (3265 Al
sl 4 ol dpadll e )y 8 il Aalll e 055 ¢ Lsady LS i)
DUaa ) s, (e A sina 520 3 L8l 138 dlae) Ay ¢ Lgialainl ) gl
sl el paize (M ad s dgimall Jsall () dlag 2348 3alall & 4dl) LI
sl el aize ) oy i die diall jemy WS e sSall
328550 W) 5 Claa 5 6l 7 kil O e sSall
dpilail) 408 ) ; 2

Gsial Y Bl sl Gyl Gaisy 45V aid Ggead Gl
Gy S Gl Y Jsall Lo deadi Sl clel 31 2T o gniill g lusy)
AW Al Yl ¢ L8 Jiam A8 5 el oLi) e dilad A8 )
i) 5 QY siad 448 V) AaSaall Wil o a5 Lyl (3 sl

gl Gy (3 giad (A 3 (Fsall ALl 48 1) 53¢l 1 1 -2

Oo Vgme e aal g O5ST Qpmdlly Gluiy) 3geal 48 3Y) Lalll Yl -
ol elusy saise Oo omll EIUEYL Opadhy Bl & kY Jsal
g 9 an s Jlae alad o Ll 3ee 4aiE o 4 8l agitiay CleSall g
)il y ) Bia Jae (8 A8l Ay gl 4 jaill 5 48 pedll 55 o)k
OF e 2aaill ALE ol i o saa) Dialll plimef QLA 329 slul) s
Opale a8V UADY) 8 cmdtidl slae ) e dal Jae B
INa Zaalll eline aialy 3300 g ao i Aled & (oAl A6 Jac 5y gl
Lalaie 486 Ca ey A siaal) Al shall cililasll 5 ) LEaYUL agalea agi ilia
eliac] Jiasy 331ale dhall cilibaall y ol jliaYU dalald) dud 1Y) saa )
¢ 3323 YY) A3 Alall Al el (e kil Aydle Cliliniud 5 e e dialll
Olelall IS 5h 05 Zialll Cppal (el Aaga (B 8Y) AT alall Cpal) (58
aa ol Addaie Jaadiy Adelsy Lealgan bl (e daadll il 433U Cilaaall
Y 8 Al claliaia) Jiah | 33B3eloaall s Jil gl 5 Galalall Calls 48, 3y

c Q) s Gl (3 s8ad iy AY) (3l (g 51 okl il - 325
c i)y Gl (3 siad Y (3l (e 52 okl il - 326
L Qi) s Gl (3 s8ad Ay SY) (3l (g 52 3okl il - 327
c Q) s Gl (3 siad & AY) (3l (g 53 o) il - 328
sl s Gl 3 sial A Y el e 32 531 sald) sl - 3%
sl g Gl 3 siad & Y1 Blal) (3 36 Balall il - 330
sl 5 Gl (3 sial Y L) (5 43 salall kil - 331
sl 5 G G sial & 8Y) Gl (5 44 32l kil - 32
csmill g G G siad & 3Y) Glal) (5 41 ol sl - 33
114



Bgnalln /0 L) §s8ad Jall 6l A & jualas

Sl pall el jaly G maend Aaliyy Cgmidll ) Glusy) G sisy pasedll YV ¢
ol gill andati g o gailll 5 Gl 35 Jlae (3 A )8Y) JSL J a5l
daib gl Gluwgall aadiy Glagleall iy Gl paigall g dpwl jall Sl
Alua ¢ 5 ) 5 pall vie ClaSall ) Claa il 28 )55 suball anailiy el
(s aiailly daleial) 40 gilal JSUERN Ja ) Caagd Al ae ) gl 5 goolaall puza g
o A S50 gl ol L (585 (S Faulsl) il pall 5 gl g sy
i) Al A 3 szl il e el A 51 Sle Sl U8
O] B8 dlea laa LG ¢ Lghlaa y gl 5 QL) (358 U 5l
8 53 1) AlSaY) A6 o GG ¢ 3l 138 8 5 ) gl Ja g i) Wada (o gall
) Ay 58Y) Bas o)) Adalaie e gaa) ol oyl Al gy il e ol (Uil 12a
33435 Y1 5o gl dakiia Lgy (i yind daliie

A OleaS Jiball old )y (35iny dyina ol pall (e 48 0 Aiad £l &5 WS
Go ikl oli )y Bsis Alany o) Leda Jibll old )y (3sial &Y Bl
Aaalll sl ()5S 335308l aslal Y ol Y1 Jgal) 2ati dE ) e eudl DA
Jiahy 304 alall 4 jill agitiay (jslamy lulaas Mlue | gae yde sl (g
35 da )y ALl (3 awnall B iall Alan g 35a3 V) 1 Aialll Galaial
Cilelaay) sty Olaglaall G555 pan WG ¢ dgnall (3g8a)) dles S
Adlea 33e5 ) Aol (gabadl s s i) Al s e sSal ) b iy
48 53N LallY) Cluwsal) il ge O slaill GG ¢ &) 531 Jaball old )5 (3 58s
o ol Gl plSal i () Lo all Haag bl ¢ dndi Glasall & 4l
AT Addaia] dal duwge o) il A Lk Glga (e dedia duag
.33?‘55;,}'}:1
gl 5 Gy (3 sind Ay 81 el Ll -

98l (A Juail) 1 2 -2

Uaayl -
G sl gl il 50 ol a3 i) A ) Ainll jlad) 3
Jsl) (o 58 ¢ il g aaly Qi) (§8ad &y 3V aldY) AUl (e 4 ganzadll
Y g S
o5t O e pmdll 5 Qi) 3 gial 5y 5Y) (Bl HlSaT 55 ¢ ol 3Y) (g 4K
Al mamg 350 JS Aiall JB smidlly gLyl Gsial A 8y alll ol
Galll eliact ) Lganiyy Slnall 8 ol L) Jall ye (e 32 5l Bl )
¢y Ol pall o3 8 Aaall) Hlawig Lo Haill 5 Lgale ¢ 3UaY) (alla agd 5 s )

i)y Gl (3 siad Y el e 45 salal) il - 334

- Jikall ol )5 (3 siad G 3V Glisall (5 32 salall il - 335

. Jal ala )5 (3 gl (A 3l (ge 33 33kl ksl - 336

il oli 5 (3 siad s ) (3lisall (g 42 Bl kil - 337
115



Bgnalln /0 L) §s8ad Jall 6l A & jualas

Ll of dald) ald) Gai (e Litasa agdy ¢ 338lgiliacl dalladll dplely) il e
Cdae S el cladaiall g o el 3 et " el Y Jeall e e
s 5Sal) Ayl gita i Lols -

Aliaiall 4 sisall Jag i 155 el (g KA sty Jae G o) Aalll o6
¢
Sle G SAll el A e Lasle (S a3 05 OF g O ey — 1
L__'._I:.;._l_.c(_j..lj‘)_lﬂ'}"l..\.:“‘)g]'lLL_QJ'L&_"I?BJSM'I);C.cgsw\;_mi_}?u'l‘é:}lu*uhl}.ﬂ\
sl aeludl Apan 5 Ll Gl e 2al ) Caag 1 A peaall (g S0 &l
O oS pd g ashy gl Al Ga (g8 Aaadl (oS8 ) JaY) ¢ L
G (658l @b ) il o) 3 ile e 1 ale S 1) Al e (e o) o LY
Lalll 4 jles X355 330 ailile S8 (o Y (Say s (aje gl o lomd Sae
Laalll cuzad ) S o AN 8 dpmcall oyl a3 Tl 381 (i) (3 saa) 448 Y
On e 5y (5 585 a5 LS dgo S il Clalaidl (go e 5yl g SN 58
SA0RS yaiall Lpuial) Jaai LY Al 133 ) e i AdUa
s Aall 2a5 of Jsina ol (& (S8 a0 O g 43 86 JY) o) sl - 2
@A gyl e s Adalall Galary) il dlasiul zo U e 4 siee dgie ) B i
Val aasy &l & 8 Gl o Jaadl B34 g gl 8 plail) cad daalll aions
D ol 33k (o sy (35l A g 5Y) ABEY) 8 ) sa LS 52 50aa
7ok B4y Jad) Ole) daaly glusy) 3 sl 4 e 23U e 8 342 ) )
ﬁm‘:u;ﬁmia.wmgj;”mdLusLaLsd;‘ymmguﬁusm RV
e gl 4 ) A 4t S ) Hledl Bliie) (i gl Bhaiadl O
g e Al i PRIV 2238 Aadl g Aalll e Sy ¢ adl oOle) ddaal
o i Al AN ) Jasd) )6 (e Jal) Gliial Tay Jlady ed sy el
ol
d_la'l_)md..uhasniuja‘,n u’.Jg_“ OJLJSM'I.JSUQ.M'I UJSJu'IL_::s.J-?)
G S il 5 iyl (§8al 48y BY) Aol o daalll ALl (o AN
_3'1 gALasd_uul'l okl )k .J'La.:mL)gsflSﬁg_ﬂ'l Sl daay aY) Aalll (8 5

gl g i) (3 saad Ay 3V AEEY) (e 5 5 a8 56 sl lail - 338
L)y ) (3 siad i SY) Bl (e 56 3ol il - 339
40 _ Communication 31/89, Maria Baes v. Zaire, Eighth Activity Report 1994-1995,
Annex VI (Documents of the African Commission, p. 383).
sl s Gl Bsial LR AW Bl e 63588 56 L) il - 341
YD 3 gind A g 5 V) A (30 35 5L ksl - 342
L o) (3 s8ad A 5 5V ABEY) e o 1 5 a8 46 salall lail - 343
sl s Gl 3 sial LR AW Bl e 55 a8 56 L) il - 344
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35 _ Communication 221/98, Alfred B. Cudjoe v. Ghana, Twelfth Activity Report
1998-1999, Annex V (Documents of the African Commission, p. 753).
346 _ Cour International de Justice (ClJ) , Anglo Iranian Company , 22 / 07 / 1952 . Cour
International de Justice (CIJ) , Ambatielos , 21 /03 / 1959 .
37 _ Communications 25/89, 47/90, 56/91 and 100/93, Free Legal Assistance Group,
Lawyers’ Committee for Human Rights, Union Interafricaine des Droits de |’'Homme,
Les T’emoins de Jehovah v. Zaire, Ninth Activity Report 1995-1996, Annex VIII
(Documents of the African Commission, p. 444). For another expression of the rationale,
see Communication 71/92, Rencontre Africaine pour la Defense de Droits de |’Homme
v. Zambia, Tenth Activity Report 1996-1997, Annex X, para. 9 (Documents of the
African Commission, p. 563).
348 _ Communication 53/90 and 53/91, Alberto T. Capitao v. Tanzania, Seventh Activity
Report 1993-1994, Annex IX; Eighth Activity Report 1994-1995, Annex VI
(Documents of the African Commission, pp. 346 and 384) .
39 _ Communications 25/89, 47/90, 56/91 and 100/93 ( joined), Free Legal Assistance
Group, Lawyers’ Committee for Human Rights, Union Inter- africaine des Droits de
[’Homme, Les T'emoins de Jehovah v. Zaire, Ninth Activity Report 1995-1996, Annex
VII (Documents of the African Commission, p. 444). (The Commission has never held
the requirement of local remedies to apply literally in cases where it is impractical or
undesirable for the complainant to seize the domestic courts in the case of each
violation. This is the situation here, given the vast and varied scope of the violations
alleged and the general situation prevailing in Zaire).

sl 5 Qs 3 sial R 3Y) Bl e 758 56 skl il - 350
31 _Evans . Malcolm , Murray . Rachel , op.cit, p 92 .
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352 _Communication 69/92, Amnesty International v. Tunisia, Seventh Activity Report
1993— 1994, Annex IX (Documents of the African Commission, p. 347).
Communication 15/88, Mpaka - Nsusu Andre Alphonse v. Zaire, Seventh Activity
Report 1993-1994, Annex IX (Documents of the African Commission, p. 340).

c Qi) s ) (3 siad i SY) Bl (e 56 3ol il - 353
354 _Information Sheet No. 3, p. 8. ( the communication should invoke the provisions of
the African Charter alleged to have been violated and/or principles enshrined in the
OAU Charter. A communication which does not indicate a prima facie violation of the
Banjul Charter or some of the basic principles of the OAU Charter such as ‘freedom,
equality, justice and dignity’, will not be examined).
333 _ Communication 35/89, Seyoum Ayele v. Togo, Seventh Activity Report 1993-1994,
Annex IX (Documents of the African Commission, p. 343). Communication
57/91,TankoBariga  v.Nigeria,  SeventhActivityReport  1993-1994,Annex IX
(Documents of the African Commission, p. 346); Communication 142/94, Muthuthirin
Njoka v. Kenya, Eighth Activity Report 1994-1995, Annex VI (Documents of the
African Commission, p. 398).
36 _ Communication 1/88, Frederick Korvah v. Liberia, Seventh Activity Report 1993~
1994, Annex IX (Documents of the African Commission, p. 337.(
37 _ Communications 104/93 and 109-126/94, Centre for Independence of Judges and
Lawyers v. Algeria and others, Eighth Activity Report 1994-1995, Annex VI
(Documents of the Africa Commission, pp. 349 and 396.
38 _ Communication 75/92, Katangese Peoples’ Congress v. Zaire, Eighth Activity
Report 1994 — 1995 Annex VI (Documents of the African Commission, p. 388).
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%0 _ Two communications were directed at Morocco, who at that stage was not a
member of the OAU (Communication 20/88, Austrian Committee Against Torture v.
Morocco, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission, p. 341); Communication 41/90, Andre Houver v. Morocco, Seventh
Activity Report 1993-1994, Annex IX (Documents of the African Commission, p. 344)).
31 _ Non-African States complained against are Bahrain (Communication 7/88,
Committee for the Defence of Political Prisoners v. Bahrain, Seventh Activity Report
1993-1994, Annex IX (Documents of the African Commission, p. 339)); Indonesia
(Communication 38/90, Wesley Parish v. Indonesia, Seventh Activity Report 1993—
1994, Annex IX (Documents of the African Commission, p. 344)); the USA
(Communication 2/88, ITheanyichukwu A. Ihebereme v. USA, Seventh Activity Report
1993-1994, Annex IX (Documents of 72 the African Commission, p. 337);
Communication 5/88, Prince J. N. Makoge v. USA, Seventh Activity Report 1993—
1994, Annex IX (Documents of the African Commission, p. 338)); and Yugoslavia
(Communication 3/88, Centre for the Independence of Judges and Lawyers v.
Yugoslavia, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission, p. 337)). One communication was directed at two such States
simultaneously, Haiti and the USA (Communication 37/90, Georges Eugene v. USA,
Haiti, Seventh Activity Report 1993-1994, Annex IX (Documents of the African
Commission,p. 344)).

3

) 5 i) (3 5aad i V) Blall (e 3588 56 salall sl - 362
363 _ Communication 65/92, Ligue Camerounaise des Droits de [’'Homme v. Cameroon,
Tenth Activity Report 1996-1997, Annex X (Documents of the African Commission, p.
562).
. gadll g ) (5 5aad dugy AW alll clel ja) acl 68 e 113 salall ylasf - 364
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3% _“During the session, a delegation consisting of a Chairperson and Vice Chair of the
Commission was received in audience by the Head of State of the Gambia. The
delegation expressed the Commission’s concern about the military take-over in the
Gambia and the headquarters of the Commission”: Final Communiqué of the 16th
Ordinary Session, above n. 66 at para. 50. Inter Sessional Activities of Professor U. O.
Umozurike, October 1995-March 1996, 19th session “the human rights situation in
Nigeria engaged my attention in a series of meetings with officials of the Nigerian
Presidency, the Foreign Office and the Office of the Attorney General and Minister of
Justice. The basic aim was to facilitate the Commission’s proposed visit to Nigeria”,
para. 2.
39 _ For example, to what was then Zaire, Communications 25/89, 47/90, 56/91 and
100/93 (joined), Free Legal Assistance Group, Lawyers’ Committee for Human Rights,
Union Interafricaine des Droits de ['Homme,Les Témoins de Jehovah v.
Zaire,NinthActivityReport1995— 1996, Annex VIII, para. 5 (Documents of the African
Commission, p. 444), the objective of which was ‘discovering the extent and cause of
human rights violations and endeavoring to help the government to ensure full respect
for the African Charter’ (ibid., para. 6).
30 _ Communication 39/90, Annette Pagnoulle (on behalf of Abdoulaye Mazou) v.
Cameroon, Eighth Activity Report 1994-1995, Annex VI; Tenth Activity Report 1996
1997, Annex X (Documents of the African Commission, pp. 384 and 555). Similarly,
Communication 102/93, Constitutional Rights Project v. Nigeria, Twelfth Activity
Report 1998-1999, Annex V, para. 46 (Documents of the African Commission, p. 712)
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31~ Communications 147/95 and 149/96, Sir Dawda K. Jawara v. The Gambia,
Thirteenth Activity Report 1999-2000, Annex V.
372 _ For example, in Communication 212/98, Amnesty International v. Zambia, Twelfth
Activity Report 1998-1999, Annex V (Documents of the African Commission, p. 745),
a relative of one of the victims, Mr William Steven Banda, was heard.
373 _communication No. 64/92, 68/92 and 78/92(joined), Krischna Achuthan, Amnesty
International, Amnesty International v. Malawi.(The Commission learnt with
consternation of the death of Mr Orton Chirwa whilst in detention together with his wife
for their political beliefs. The Commission recalls that this regrettable incident occurred
whilst it had been seized with this case and one of its members was carrying out on-the-
spot investigations. The Commission expresses to the family of the deceased its most
profound sympathy and reiterates its grave concern about the fate of the spouse who is
still in detention) .
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7 - Diane Orentlicher, Report of the independent expert to update the Set of principles to combat

impunity; Updated Set of principles for the protection and promotion of human rights through action to
combat impunity, 8 February 2005, E/CN.4/2005/102/Add.1.
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379 _ Mark . Freeman , Truth Commissions and Procedural Fairness , Cambridge University Press , 2006,

p14-22.
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380 _ Priscilla B. Hayner , Unspeakable Truths Transitional Justice and the Challenge of Truth
Commissions , Routledge , second edition , 2011, p 31.
81 _ Sunge . Layal , Ten principles for reconciling truth commissions and criminal prosecution , pp 1072
— 1092 , in The lgal regime of the International Criminal Court, Doris. José, Grasser. Hans, Bassiouni.
Cherif, Leiden — Boston, Martinus Nijhoff Publishers, 2009.
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382 _ Sassoli. Marco. La premier décision de la chambre d appel du tribunal pénal international pour ’ex-
Yougoslavie(TPIY), Tadic compétence, Revue général droit international public. Tome 100, 1994, p 105.

383 _The ICC’s 2007 budget was $146million (93 million euros), leaving it still some way behindthe $1.2
billion (762 million euros) and $1 billion (635 millioneuros) spent by the International Criminal Tribunal
for theformer Yugoslavia (ICTY) and International Criminal Tribunalfor Rwanda (ICTR) respectively in
their ten years of operation,a cost of between $10—15 million (6.4-9.5 million euros) per accused.
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34 _ Prosecutor v. Joseph Kony, et al, ICC-02/04-01/05-1Decision on the Prosecutor’s Application for
Warrants of Arrest under Article 58, Pre-Trial Chamber II,8 July 2005. Prosecutor v. 8 .
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386 _ Prosecutor v Furundgiza , (ICTY) IT-98-29-T, Trial Judgment, para 155.

387 _ Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone’, UN Doc.
S5/2000/915, paras. 22-24. ( The Secretary-General explained that : while recognizing that amnesty is an
accepted legal concept and a gesture of peace and reconciliation at the end of a civil war or an internal
armed conflict, the United Nations has consistently maintained the position that amnesty cannot be
granted in respect of international crimes, such as genocide, crimes against humanity or other serious
violations of international humanitarian law).

38 _ Prosecutor v Kallon (SCSL) SCSL-2004-15-AR72(E), Decision on Challenge to Jurisdiction: Lomé
Accord Amnesty (13 March 2004)para (67) .
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389 _ Priscilla B. Hayner , op.cit , p 30 .
128



Bgnalln /0 L) §s8ad Jall 6l A & jualas

Gnily Clalaa ued (3 el a8 Hlaal 1998 nsS 3 dalll s
Juae | cailal Jy A gSall Alaly o el iS5 o (palaa (32002 (o (eSS o i
e gt (g ainll all & jlaey daglia o) iad CulS ) B aY) izl
Aije N Gyl JS e dy alga g3 Gl plal Jadad SlAl Ayl Lllee]
A 0 ¥ oAl Aules (gag ol Cus Ualy da gSal) Jad o) ol LS 3045 4

Al Cla) yB) Jaadi
ALl Lile il e WU (ysasiy il Uil (e shall g 50 o g siall Al Lgls
O saiaal) 3yl 3 Wyl N ) adlal)l @b damaall Q) ally daall
Jici ) glaall cilia 5 4aalll eliac] Gl il & il ae 1994 - 1960
4500 Cud ) Lgial 3 amy LS gaall Ll 7115 4aalll il ¢ aBlile 5 Llauzll
Ul LeSa (g oy (i s |5 Lglaaal (Y i) ) paall La sl oy lls
asii ¢ Al Galiaial) 3 Jaxi SO &3 jall L d83e VY ale (3 Al ja agdlS3 Y
Oe Aioliin) (gaa il a8l e JolKll CadSIly el paddl) alE axy Al
Op ABe (gl bl Conglly Jadll Gp il Jlaa 318 Galad e siall
o) Amdial Wiat g Al 200 ) JS daalll s S sl auza gl) 5 day yal
b Lo daiyadul Jeadl Gaddl) o)y Laalll L i85 Y WS ¢ 391 add el
sl e Zialll Jee Alias Cuela ¢ e o) S5 adny 022y a3 Jud
aSal a5 Lia Jsic ) saie Lagie 1455 DalS | gic | saia agia 1167 ¢ AUl
a3 ¢ daalll gie 4 ) siu 3 Ll Gl (ak ae 4 ) siwall daSadll LS
8 ea gpy oulul) Cargll 383 e Jae 4 48l Cijh e sial) dial Jee
S o aadiud ol g (6 il 5 Canll) Galiaial) ella ¥ L3y Yl ¢ llls g dagal)
8 05 Blaall W) ) 58580 A1 Caagiall (Y Ll ¢ Ao anii g J il el 5l o)
5 ale Lialll Jaa 4 gSall Jaai VG 39208585 a8 (g jall 5 sl () () galey )

3% _ Statement of the President of the African National Congress, Thabo Mbeki, on the Report of the TRC
at the Joint Sitting of the Houses of Parliament, Cape Town,” February 25, 1999. (“the net effect of [the
commission’s] findings is to delegitimize or criminalize a significant part of the struggle of our people for
liberation ) .
31 _ For example the admitted killers of anti-apartheid activist Steve Biko were denied amnesty for the
crime on the grounds that the killers claimed his death to be accidental. The panel rejected the argument
that an “accidental” killing could be associated with a political objective, and noted that because none of
the applicants was admitting to a crime, logic would hold that they could not receive amnesty for it while
in the case of Amy Biehl, an American who was killed in a black township in a random anti-white attack,
the applicants were granted amnesty, which seemed to suggest that some race-motivated acts would be
accepted by the committee as political. Analysts have noted similar discrepancies in other rulings.
32 _ Jeremy Sarkin, a South African lawyer who has undertaken the most in-depth analysis of the amnesty
process, notes that : in identifiable cases applicants limited their revelations to what they believed was in
the public domain or was likely to emerge after further investigations).
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33 _ Just two months after the commission’s final volumes were released, President Mbeki used his
constitutional powers to pardon thirty-three convicted prisoners, mostly ANC and Pan-African Congress
members who had tried but failed to obtain amnesty through the commission’s process.

34 _ Priscilla B. Hayner , op.cit , p 30 .
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